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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


[ Filed in Open Court June 29, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Impanelled on April 28, 1960, Sworn in on May 3, 1960 


Criminal No. 552-60 


Grand Jury Nos. 675-60 
674-60 
654-60 


The United States of America 
v. 


John T. Brown 
Harold Foster 


26 U.S.C. 4705(a), 
4704(a) 
21 *U.S.C. 174 
(Conspiracy to commit offenses 
against the United States; Sale, 
possession and importation of 
narcotics) 


Sylvester Wallace 
Benjamin T. Thornton 
Charles J. Thornton 
Carlton Bryant 
Ellsworth Hollman 


) 
) 
) 
George C. Carter Violations: 18U.S.C. 371 
) 
) 
) 
) 


The Grand Jury charges: 

Commencing on or about November 7, 1959, and continuously to the 
date of the return of this indictment, within the District of Columbia, and 
at other places unknown to the Grand Jury, John T. Brown, George C. 
Carter, Benjamin T. Thornton, Charles J. Thornton, Carlton Bryant 
and Elisworth Hollman, the defendants herein, and Harold Foster, 
Sylvester Wallace and Carl A. Holmes named herein as co-conspirators 
but not as defendants, and divers other persons unknown to the Grand 
Jury, unlawfully, feloniously, wilfully and knowingly did combine, con- 
spire, confederate and agree together and with each other to commit 
offenses against the laws of the United States, and to defraud the United 
States, that is, in violation of Title 18, United States Code, Section 1403; 
Title 26, United States Code, Sections 4705(a), 4704({a), and Title 21, 
United States Code, Section 174. , 
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It was a part of said conspiracy that said defendants and co- 
conspirators did use various telephonic and telegraphic communication 
facilities in violation of Title iS, United States Code, Section 1403. 

It was a part of said conspiracy that said defendants and co-con- 
spirators did sell, barter, exchange and give away quantities of a nar- 
cotic drug, that is, heroin hydrochloride, not in pursuance of written 
orders, written for that purpose, as provided by law, in violation of 
Title 26, United States Code, Section 4705(a). 

It was a part of said conspiracy that said defendants and co- 
conspirators purchased, sold, dispensed and distributed, not in the 
original stamped package, and not from the original stamped package, 
quantities of a narcotic drug, that is, heroin hydrochloride, in violation 
of Title 26, United States Code, Section 4704(a). 

It was a part of said conspiracy that said defendants and co-con- 
spirators facilitated the concealment and sale of a narcotic drug, that 
is, heroin hydrochloride, after said heroin hydrochloride had been im- 
ported, with theknowledge of said defendants and co-conspirators, into 
the United States contrary to law, in violation of Title 21, United States 
Code, Section 174. 


OVERT ACTS 


At the times and places hereinafter mentioned, within the District 
of Columbia, the said defendants and co-conspirators committed, among 
others, the following overt acts in furtherance of said conspiracy and to 
effect the objects thereof: 

1. Onor about November 7, 1959, within the District of Columbia, 
the defendant Charles J. Thornton and co-conspirator Carl A. Holmes 
had a conversation. 

2. During the month of December, 1959, the exact date being un- 
known to the Grand Jurors, within the District of Columbia, the defendants 
Charles J. Thornton and Benjamin |, Thornton had a conversation with 
co-conspirator Harold Foster. 

3. On or about December ll, 1959, Vincent Lozowicki and the de- 
fendant Elisworth Hollman entered the District of Columbia. 
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4. QOnor about December 11, 1959, within the District of Columbia, 
Vincent Lozowicki and the defendant Ellsworth Hollman met the co-con- 
spirator Sylvester Wallace. 

5. Onor about December 11, 1959, within the District of Columbia, 
the co-conspirator Sylvester Wallace gave the defendant Ellsworth Holl- 
man approximately 60 capsules of a narcotic drug, that is, heroin hydro- 
chloride. 

6. Onor about December 24, 1959, within the District of Columbia, 
the defendant Carlton Bryant sent a Western Union money order in the sum 
of $300.00 to the defendant John T. Brown at 200 W. 90th Street, New 
York City, New York. 

7. On or about December 26, 1959, the defendant John T. Brown 
made a telephone call from Roy’s Plaza Hotel, 2114 Fifth Avenue, New 
York City, New York to the residence of the defendant Charles J. Thorn- 
ton, 1271 Meigs Place, N.E., Washington, D. C. 

8. On or about December 31, 1959, the defendant John T. Brown 


telephoned the residence of the defendant Charles J. Thornton, who re- 
sides in the District of Columbia. : 

9. Onor about January 6, 1960, within the District of Columbia, 
the co-conspirator Carl A. Holmes had a conversation with the defendant 


Carlton Bryant. 

10. On or about January 6, 1960, within the District of Columbia, 
the defendants Charles J. Thornton, Carlton Bryant and the co-con- 
spirator Carl A. Holmes had a conversation. 

11. On or about January 13, 1960, within the District of Columbia, 
the co-conspirator Sylvester Wallace met the co-conspirator Harold 
Foster. | 

12. On or about February 16, 1960, within the District of Columbia, 
the defendants Charles J. Thornton and Benjamin T. Thornton delivered 
105 capsules of a narcotic drug, that is, heroin hydrochloride, to the 
co-conspirator Harold Foster. 

18. On or about February 25, 1960, within the District of Columbia, 
Cleophus A. Robinson, I, met the defendant George C. Carter. 
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14. Onor about March 4, 1960, within the District of Columbia, 
the co-conspirator Harold Foster, met the defendant Benjamin T. Thornton. 
15. Onor about March 11, 1960, within the District of Columbia, 
Cleophus A. Robinson, Il, met the defendant George C. Carter and the 
co-conspirator Harold Foster. 

46. Onor about April 29, 1960, within the District of Columbia, 
the defendants Benjamin T. Thornton, George C. Carter and co-con- 
spirator Harold Foster had a conversation. 

17. Onor about May 2, 1960, the defendant Charles J. Thornton 
sent a telegram from the District of Columbia to the defendant John T. 
Brown at 200 W. 90th Street, New York City, New York. 

18. Onor about May 3, 1960, within the District of Columbia, the 
defendant George C. Carter received approximately 330 capsules of a 
narcotic drug, that is, hereoin hydrochloride, from the defendant Charles 


J. Thornton. 
* 


gee ee ee 
[Filed July 7, 1960] 1 - John T. Brown 
WARRANT FOR ARREST OF DEFENDANT 


. To: ANY UNITED STATES MARSHAL OR ANY OTHER AUTHOR- 

IZED OFFICER 
You are hereby commanded to arrest John T. Brown and bring him 

forthwith before the United States District Court for.the District of 
Columbia in the city of Washington, D. C. to answer to an indictment 
charging him with violation of Sections 4704a, 4705a, Title 26, U.S. 
Code, and Section 174, Title 21, U.S. Code, and Section 371, Title 18, 
U.S. Code. 
Dated at Washington, D. C. HARRY M. HULL, Clerk 


on June 30, 1960 By /s/ Harold G. Dodd, 
* Deputy Clerk Hs 


4a-4b 


[Filed July 8, 1960] 
No. 2: Harold Foster No. 4: Sylvester Wallace No. 6: Charles Thornton 
No. 3: George C. Carter No. 5: Benjamin Thornton No. ‘T; Carlton Bryant 


PLEA OF DEFENDANTS 

On this 8th day of July, 1960, the above-named defendants, appear- 
ing in proper person and by their attorneys, to wit: No. 2 -' Albert Stern, 
Esquire; Nos. 3, 5, 6 - James H. Raby, Esquire; Nos. 4, 7 - attorneys 
not present; and the defendants, being arraigned in open Court upon the 
indictment, the substance of the charges being stated to os plead Not 
Guilty thereto. 

Copies of the indictment are given to defendants numbered 5, 6 and 
7. Each defendant is given 25 days in which to file appropriate motions. 

Defendants numbered 2, 3, 4 and 7 are remanded to the District 
Jail; defendants numbered 5 and 6 remain on bond. 

By direction of 


Charles F. McLaughlin 


Presiding Judge 
Criminal Court #3 
* 


[Filed July 15, 1960] 1 - John T. Brown 
PLEA OF DEFENDANT 

On this 15th day of July, 1960, the defendant John T. Brown, ap- 
pearing in proper person and by his attorney George Feit, being ar- 
raigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 

The defendant is granted 20 days to file appropriate fictions: 

By direction of 


LUTHER W. YOUNGDAHL 


Presiding Judge 
Criminal Court #1 


* 


[Filed September 16, 1960] 


#7: Carlton Bryant 


On this 16th day of September, 1960, came the attorney of the 
United States; the defendant in proper person, and by his attorney 
Roy Ellis, Esquire; whereupon the defendant's motions for severance, 
bill of particulars and to suppress evidence, coming on to be heard, 
after argument by counsel, the motion for severance is by the Court 
denied, the motion for a bill of particulars is by the Court denied and 
the motion to suppress evidence is withdrawn by counsel for defendant. 


By direction of 


BURNITA S. MATTHEWS 
Presiding Judge 
Criminal Court #2 


* 


EXCERPTS FROM TRANSCRIPT OF Boor e eo eS 
[Filed February 6, 1961] 
Washington, D. C. 
Thursday, October 13, 1960. 
The above-entitled matter came on for trial at 11:26 a.m., 
before the HONORABLE JOSEPH R. JACKSON, Judge, and a jury. 
APPEARANCES: 
On behalf of the Government: 
FREDERICK G. SMITHSON, Ass't. U.S. Attorney 
On behalf of Brown: George Feit, Esq. 
On behalf of Thornton, Thornton and Carter: 
James H. Raby, Esq. 


On behalf of Bryant: John Shorter, Esq. 
Roy M. Ellis, Esq. 
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On behalf of Wallace: William Tinney, Esq. 
On behalf of Foster: Albert Stern, Esq. 


* * * 


PROCEEDINGS 


THE DEPUTY CLERK: The case of John T. Brown, Harold 
Foster, George Carter, Sylvester Wallace, Benjamin Thornton, Charles 
Thornton and Carlton Bryant. 

* * * * 

THE DEPUTY CLERK: Members of the prospective jury panel: 
Please step out into the hall for a few moments. 

(The members of the prospective jury panel vacated the 
courtroom. ) 


* * * * 


EXAMINATION OF DEFENDANT FOSTER BY 
THE COURT: 


* * * * 


Q. Has anybody promised you anything as to what sentence might 
be imposed upon you by the Court to induce you to make this plea? 
A. No. 


* * 


CARL HOLMES 
* * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name, sir, is Carl Holmes; is that correct? A. That 


is correct. 
* * * * 


? 


Q. *** Tell me, sir, do you know a person by the name of 


Cariton Bryant? A. Ido. 
* * * * 
Q. Mr. Holmes, do you know him, sir, by any nick-name? 


A. Yes, I do. 
Q. And the nick-name? A. Zack. 
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Q. Now, did you know him, sir, in November of 1959? A. I did. 

Q. I will ask you, sir, if you are acquainted with an address known 
as 1271 Meigs Place, Northeast, Apartment No. 1? A. Iam. 

Q. Is it in the District of Columbia? A. It is. 

Q. Whose address is it, if you know? A. Charles Thornton. 

Q. And that is a person known as what by nick-name? A. "Boo" 
Thornton. 

Q. Tell me, sir, did you have any occasion to see Charles or 
Boo Thornton on the 7th of November, 1959? A. I did. 

Q. Where? A. 1271 Meigs Place, Northeast. 

Q. Can you give me the time? A. Around 7:30 in the evening. 

Q. In the evening. And why did you go there? A. I went there 

to purchase heroin. 

Q. To purchase heroin? A. Yes. 


Q. Tell me, sir, did you use Heroin at that time? A. I did. 
* * * * 


Q. Now, sir, you say you went to this particular address about 
7:30. Did you meet anyone there? A. I meta Boo. 

THE COURT: You had better give his name so the jury will not 
be confused. 


THE WITNESS: Charles Thornton. 
THE COURT: All right. 
BY MR. SMITHSON: 
Q. Do you see him present here, Mr. Holmes? A. I do. 
* * * * 
114 Q. What conversation did you have with the defendant, Charles 
Thornton, alias "Boo", relative to narcotics, at that time? A. Well, 
I asked him could I purchase some heroin, at what price could I purchase 
some heroin. He said for 20 or more I could get it for a dollar. 
* * * * 
Q. Now, sir, did you purchase anything? A. I did. 
Q. What did you say to him in response to--if anything--as to 
his price that he gave you? A. I asked him could I get some buck action, 
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and he said yes, for 20 or more, and I told him give me 25. 

Q. What did you or he say or do then? A. He said I'd have to 
call. He said "Do you know Lucius?" and I say "Yes." 

Q. Who is Lucius? A. Lucius. His real name is Harold Foster. 

MR. SHORTER: Your Honor, may I object to conversation made 
by this defendant? 

THE COURT: He hasn't attempted to give any conversation. If 
he does, I will sustain your objection if it is hearsay. 

116 BY MR. SMITHSON: 

Q. You say, sir, that he said he had to call someone, Lucius? 
A. Yes. 

Q. And what is that person's real name? A. Harold Foster. 

Q. And do you know Lucius, or Harold Foster? A. I did. 

Q. Now, what if anything did the defendant Charles Thornton do 
after he told you this? A. After he told me that, he went to the phone 
and dialed the number. 

Q. All right. Did you hear him say anything? A. Yes; I did. 

Q. What did you hear him say? 

MR. SHORTER: Objection, Your Honor. 

THE COURT: That is not hearsay. Itisa statement by the de- 
fendant. Objection overruled. 

MR. SHORTER: Your Honor, may I ask-- 

THE COURT: No; you may not. After the Court has ruled we will 
hear no argument. If the Court requires argument it will request it. 

BY MR. SMITHSON: 

Q. What did he say, sir on the phone? A. He said "Hello, 
Lucius." He said "Do you know Caddy when you see him?" 

117 Q. Do youknow whom? I couldn't hear you. A. Caddy. 

Q. Who is Caddy? A. Iam Caddy. 

Q. That is your nickname, sir, "Caddy"? A. Yes. 

Q. All right. When he said that, sir, did he say anything else? 
A. He said "Do you know Caddy when you see him?" I don't know what 
kind of reply he gave him. He then said "He wants 25 pills." 
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Q. What do you mean by “pilis"? A. Pills--I mean capsules of 
heroin. That is the phraseology. 

Q. Okay. Go ahead. What was said or done after that? A. Then 
he said "Where do you want to meet him at?", and then he replied 10th 
and Eye, Northeast. ; 

Q. All right. What happened, or what was said or done after that, 
sir? A. He said "How long?", and he said "Fifteen minutes." 

Q. All right. A. So he then turned and hung up the phone and told 
me "he will meet you on the corner of 10th and Eye, Northeast, in 15 
minutes." 

118 Q. Was there any further conversation at that time? A. No; 


there wasn't. 
* * * * 


Q. **** After you had this conversation with this person, 
Charles Thornton, the defendant, did you go anywhere? A. Yes, I did. 
Q. Where did you go? A. I went out and got in my car and I 


drove to 10th and Eye, Northeast. 

Q. Is that in the District of Columbia? A. District of Columbia. 

Q. And what did you do at that point, sir? A. I parked on the 
corner of 10th and Eye and I waited for Lucius. 

Q. Allright. And when you--did you see Lucius? A. About 10 
minutes, that is. 

Q. All right, sir. What did you say or do when you saw Lucius? 

MR. SHORTER: Your Honor, may we not have the conversation? 

I don't think the conversation that this witness had with some other person 
out of the presence of these defendants is admissible in this trial. 

MR. SMITHSON: Your Honor, it may or may not become admissible, 
but if Your Honor reserves the decision for the proffer of this testimony 
until some later time, we won't have to reiterate and go over this whole 
thing again. | 

Your Honor may provide for this by an adequate instruction that 
it may be received should they find beyond a reasonable doubt that it was 
in fact a conspiracy, and Thornton and Foster were in fact conspirators. 
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THE COURT: Objection overruled. 

MR. FEIT: Now, if Your Honor please, on behalf of John T. 
Brown I wish to move to strike the testimony of this witness as it per- 
tains to my client, John Brown. 

All this testimony should be taken as an independent basis, Your 
Honor. First they have to establish independent proof of the con- 
spiracy. How is John T. Brown involved in the testimony of Holmes? 

THE COURT: That will all be taken care of when it is deemed 
proper by the Court to do so. Your objection is overruled. 

BY MR. SMITHSON: 

Q. Now, sir, you said you went to this place, 10th and Eye 
Streets? A. I did. 

: Q. At that point did you see this person Harold Foster known to 
you as "Lucius"? A. I did. 

Q. What did you say or do, or what did Harold Foster say or do 
at that time? A. Well, he came to the car and asked me what was 
happening and I said “nothing much." And I asked him if he had the 


stuff, and he said "I've got 25 things." 


Q. What do you mean by "stuff"? A. Heroin. 
Q. What do you mean by "things"? A. Capsules of Heroin. 
' @. After he told you he had 25 things, what was said or done by 
either you or Foster? 

MR. RABY: Your Honor, Iam going to object. He is talking 
about some conversation he had with Foster relative to the conversation 
he had with Charles T. Thornton. I object because therefore it was not 
in the presence of Thornton. I object to any conversation he had with him. 

THE COURT: Overruled for the same reason I gave at the last 
objection given. It will be properly taken care of if it is proper to do 
50, not at this stage of the trial. 

BY MR. SMITHSON: 

Q. Now, sir, would you go ahead? What followed, if anything? 
What was said or done by you or Foster following his statement to you 

he had 25 things? A. I asked him did he have 25 things, and he 
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said ''Yes,"" and he said 'Do you have the money?" and I said "Yes." 
So I turned and handed him $25. 

Q. What was said or done then? A. SoI said "If I want to get 
in contact with you later how do I get you?" and he said "Just call Boo, 
Charles Thornton, alias Boo." He said "He will tell you where to get 
in contact with me." 

Now, tell me, sir, did you pay anything for these? ve Yes, 


How much? A. Twenty-five dollars. 
Did you receive anything? A. I received 25 capsules of heroin. 
Now, you say you received 25 capsules of heroin. What did 

you do with that heroin after you received it, Mr. Holmes? 


* * * * 


AT THE BENCH 
* * * * 

MR. FEIT: Just for the record, I would like to take a standing 
objection to this line of questioning. 

THE COURT: Indeed, you may. Let the record show the objection-- 
standing objection. 

MR. FEIT: Subject to connection against my client, John T. Brown. 

THE COURT: Of course there has to be a connection made. 

MR. FEIT: I just want the record to show. 

THE COURT: Surely. 

MR. SHORTER: Your Honor mentioned in overruling my objection-- 

THE COURT: I don’t want any argument on my ruling. | 

MR. SHORTER: No. You have made your ruling. I understand 

But you said you were going to give a cautionary instruction. 

THE COURT: What do you mean? 

MR. SHORTER: About the admissibility of this. 

THE COURT: I don't know what you are talking about. I said I 
was going to give a cautionary instruction? 

MR. SHORTER: I think Yair Honor said taking care of it later. 

THE COURT: If itis necessary. If it is proper. 
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MR. SHORTER: Now, I call particular attention to the fact that 
this witness has said in a conversation with a person named Foster that 


Foster said something about Mr. Thornton, this gentleman's client. 

Now, wouldn't it be proper to tell the jury itself that this is not 
admissible as evidence against Mr. Thornton until such time as they 
find-- 

’ THE COURT: No; that will all be taken care of at the proper time. 

This is a conspiracy case, and the jury will be properly instructed, 
I assure you, with respect to any of the evidence they should pay no at- 
tention to, if any, and that which they must pay attention to. 

MR. FEIT: Let me say this: When one of us makes an objection, 
we take it for granted we all join in. We don't want any repetition un- 
less another lawyer doesn't want to join. 

THE COURT: The record may so show. 

MR. FEIT: Thank you, sir. 

* * * 
IN OPEN COURT 
MR. SMITHSON: 

Q. Now, tell me, sir, do you know a person by the name of John 
T. Brown? A. I do. 

Q. Did you know him in November of 1959? A. I did. 

Q. Now, do you see that person here? A. Ido. 

* * * * 
127 MR. FEIT: I stipulate that he is referring to Brown, but I do not 
stipulate that this defendant knows John Brown. 
* * * 
BY MR. SMITHSON: 

Q. Tell me, sir, where did you first meet John Brown? A. I 
haven't met him directly. I just seen him. I don't know him personally. 

Q. Where did you see him, sir? A. I think I seen him in a night 
club. I am not sure. 

Q. Where? A. Ina night club. 

Q. Was that in the District of Columbia or not? A. It was. 


129 
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Q. Can you place the night club, or the time that you saw him 


there? A. No; I can't. 
Q. I'm sorry. I couldn't hear you. A. Iam trying to recollect. 
Q. All right. A. No; I didn't see him in November. I can't say 


that. 

Q. No; I don't mean that you saw him on that date, sir. Did you 
know him by that date, or had you seen him by that date? A. Ihave 
seen him. 

THE COURT: Do you know him if you see him? 

THE WITNESS: Yes, sir, I do. 

* * 
BY MR. SMITHSON: 

Q. Now, sir, did you see him after November or December of 
1959, that is, last November or December? Had you seen him since 
then? A. No; I hadn't. ! 

Q. **** Td like to take you, sir, to the date of January 6, 
1960. I will ask you, sir, if you know the address: 816 Jefferson 
Street, Northeast? A. Ido. 

Q. Whose address is it? A. Carlton Bryant. 

Q. The person you have previously referred to as "Zack"? 

A. Yes. 

Q. Now, sir, on the date of January 6th of 1960, I will ask you 
if you had any conversation or met with this defendant Carlton Bryant? 
A. I did. 

Q. Did you have any conversation with him? A. I did. 

Q. Was that in person, or over the telephone? A. Both. 

Q. All right, sir. Which did you have first? A. Conversation 
by phone. : 

Q. And where did you--where were you at the time that you had 
this conversation? A. I was at my residence. I was at home. 

Q. And what did you do when you were at home? A. I called 

him up. 

Q. Tell me, sir, where did you call, if you recollect? A. The 
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number was Lawrence 66791. 
’ Q. And did you speak with anyone there? A. I did. 
- Q. Did you recognize the person you spoke with? A. I did. 

Q. Who was that? A. Carlton Bryant. 

* * * * 

Q. I will ask you, sir, what was the conversation you had with 
Mr. Bryant? A. Well, I asked him how was him and Boo. He said 
"All right." I asked him could I get me some heroin from him. 

Q. What did he say, if anything? A. He said he didn't know. He'd 
have to call and find out. I asked him did he have any, and he said he 
didn't. At that time he wasn't doing nothing. He said he'd had his con- 
nection with Boo, he turned his connection over to Boo, Charles Thorn- 
ton. 


Q. What do you mean by "his connection" ? 
* * * * 


Q. What is meant by "connection", sir? A. It is meant a person 


or persons who'se distributing Heroin. 

Q. Now, after he told you he turned his connection over to Charles 
Thornton, did you have any further conversation after that? A. I did. 

Q. What was that? A. Iasked him would he get it from Boo for 
me. He said he didn't know. He'd have to call and find out. 

Q. What followed after that, if anything? A. Well, he said Tul 
call and you come and pick me up in about 15 minutes. 

Q. And was there any further conversation then? A. No; there 
wasn't. 

Q. Did you go anywhere after that, sir? A. I did. 

Q. Where did you-go? A. 816 Jefferson Street, Northeast. 

Q. Is that in the District of Columbia? 


* * * * 
132 Q. All right. When you arrived there, did you see Bryant at 
that time, talk to Bryant? A. I did. 
Q. Did you have any conversation with him at that time, sir, 
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relative to any purchase of narcotics? A. I did. 

Q. What was the conversation? A. I asked him, I said "Did 
you contact Boo--"' Charles Thornton, rather, and he said "Yes", and 
he said ''We have to go to his house." So at that time we went over to 
Charles’ house. 

Q. All right. Where did you go? A. 1271 Meigs. 

Q. Tellme, sir, did you go to this address? A. I Gid. 

Q. Was Bryant there with you? A. He was. 

Q. Did you meet anyone inthere? A. Charles. 

133 Q. Excuse me. Was there any conversation between you and 
Bryant or Bryant and Charles Thornton relative to narcotics at that 
time? A. There was. 

Q. Would you relate the conversation between any two of you, or 
all three of you? A. Well, it went like this: : 

Carlton asked Charles could he get an ounce for me. He 


said he didn't know, he would have to call Benny to find out. 


Q. Who is Benny? A. Benny Thornton. 

* * * * 

Q. After he said he had to call Ben, what was said or done by 
anyone at that time? A. Well, then, Charles got on the phone and 
dialed a number. The conversation went like this: "Hello, Benny," 

134 and he said "Zack wants an ounce", and he said "What shall I 
let him have it for?" And he said 200, and he turned and looked at 
Carlton and said "It will be $200." 

Carlton turned to me and said "$200, '' and I said "okay." 

THE COURT: What does that mean? 

THE WITNESS: $200. 

THE COURT: $200. 

BY MR. SMITHSON: 

Q. All right. When you said "okay", what was said or done by 
anyone at that time? A. Then Charles hung up the phone. No; he 
told him he'd be about 15 minutes. He hung up the phone and told 
Carlton he said there'd be about 15 or 20 minutes. 
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’ He said "Come back in about 15 or 20 minutes."" So we went on 
out to the car, Carlton and I, and drove around for about 15 or 20 
minutes. 
THE COURT: When you refer to "Carlton", that is Carlton 
Bryant; is it? 
_ THE WITNESS: Yes, sir. 
THE COURT: All right. 
THE WITNESS: And then we come back to Charles’ house. 
BY MR. SMITHSON: 

Q. When you returned to Charles' house, what was done? What 
was said or done? A. When we returned Carlton asked him "was 

everything all right", and he said" Yes," and he said "Do you 
have the money?" 

Carlton then turned to me and asked me for the money and I give 
him the money. 

Q. Whom did you give the money to? A. To Carlton. 

Q. Carlton Bryant? A. I did. 

Q. All right. What did he do with the money? A. He turned and 
gave it to Charles. 

Q. All right, sir. What happened then, if anything? A. Then 
Charles give him the ounce of heroin wrapped up in a tissue paper. 

Q. All right. A. He in turn give it to me. 

Q. Who gave itto you, sir? A. Carlton, and we went on out, and 
got in the car and I dropped Carlton off in the 1200 block of U Street, 
Northwest. Then I went on home. 

* * * * 

Q. You have related tous, sir, that you had a telephone conversa- 
tion with the defendant Carlton Bryant, wherein he told you that he had 
turned his connection over to Boo. Did he at any time tell you who his 
connection was? 

MR. SHORTER: If Your Honor please, I object to this. This is 
unnecessarily leading. The witness has already explained what he meant 
by "connection", and I think this is something the witness should testify 
about instead of having it suggested to him. 
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THE COURT: Overruled. You may answer the question. 
BY MR. SMITHSON: : 
Q. Did he tell you who his connection was? A. He did. 
Q. Who did he say his connection was? A. It was Jack Brown. 
MR. FEIT: I object to that, if Your Honor please. 
THE COURT: Overruled. 
BY MR. SMITHSON: 
Q. Did he say where Jack Brown was? A. He was in New York. 
MR. FEIT: I object to that question, if Your Honor please, and 
move to strike the answer, sir. 
THE COURT: Overruled. 
BY MR. SMITHSON: 
Q. New York? A. Yes. 
* * * 
140 CARL HOLMES 
the witness on the stand at the taking of the recess, having been 
previously duly sworn, was further examined and testified as follows: 
THE COURT: Cross examination. 
CROSS EXAMINATION 


* * * 


BY MR. FEIT: 


Q. Now, were you convicted of any other crimes beside the one 
in '57 for disorderly conduct? A. I was. 
Q. Sir? A. I was. 


Q. For what? A. Assault. ADW. 
Q. Assault? A. ADW. 
THE COURT: With a deadly weapon that means. 
BY MR. FEIT: 
Q. Oh. And when was that? A. '53. 
* * * * 
149 Q. Mr. Holmes, did you not plead guilty on May 17, 1960 in the 
Federal Court in this District to a violation of the Narcotic Laws? 
A. I did. 
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Q. Then you are changing your answer when I asked you-- 
MR. SMITHSON: Objection. He has not been sentenced. * = 
* * * * 
BY MR. FEIT: 
‘ Q. Do you use narcotics at the present time, Mr. Holmes? 
A. No, I do not. 

Q. When was the last time you used narcotics? A. I say about 
three months ago. 

Q. You havertt used it since? A. No, I haven't. 

Q. Are you under the care of a doctor presently? A. I am not. 

Q. Are you working? A. Iam. 

Q. For whom do you work? 

MR. SMITHSON: Objection, Your Honor. 

MR. FEIT: I think it is proper cross. 

THE COURT: Very well. He may answer. 

MR. SMITHSON: Your Honor, before you rule on that, I would 
like to be heard. 

THE COURT: You may be heard. At the Bench? 

MR. SMITHSON: Yes, sir. 

(At the Bench.) 

_ MR. SMITHSON: Your Honor, this man has been threatened, and 
he has received notes and calls. I will not consent to his address or his 
place of business being disclosed to anyone. 

We have had, Your Honor, that on advice of the Federal Bureau 
of Narcotics, the agents have informed me that there have been goons 
hanging into this Courtroom and outside of this-- 

THE COURT: Well, I would like to see one of them. He won't 
stay here very long if you point him out. 

MR. SMITHSON: We will point him out-- 

THE COURT: I wish you would-- 

MR. SMITHSON: And get him out. 

THE COURT: Are there any here now? 

MR. SMITHSON: I do know that there is one in here right now, 


Your Honor, that may very well be identified as a person-- 
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THE COURT: You get somebody to identify them. Have them sit 
in this courtroom. 

MR. SMITHSON: I have that alternative protected, Your Honor. 

THE COURT: You have? 

MR. SMITHSON: I had an extra deputy brought in here in case 
this occurs. | 

THE COURT: All right. Do that. I will sustain your objection. 

MR. SHORTER: Your Honor, just one-- 

THE COURT: No. That's it. Now, I heard some inkling of this 
some little time ago, about threatening witnesses, and I know it didn't 
come out of the thin air. 

I am going to sustain your objection, I believe, on the pain 
you have made. 

MR. SMITHSON: Thank you. 

THE COURT: Ihave ruled. Okeh. I have ruled. Depart from 
the Bench. 

(In open Court. ) 
BY MR. FEIT: 

Q. Are you married, Mr. Holmes? A. Iam. 

Q. Live together with your wife? A. Ido. 

* * * * 

Q. Are you receiving any money or promise of receiving any 
money for testifying here this morning? A. No. 

Q. Were you promised anything by the United States Government 
to testify here this morning? A. No promise has been made to me. 

Q. Were you told that in the case in which you pleaded guilty on 
May 17, 1960, --withdraw. 

Were you told that if you testified in the case here against John T. 
Brown and the other defendants, that that would be taken into considera- 
tion in the case in which you pleaded guilty on May 17, 1960? A. No. 

Q. You are testifying here voluntarily, is that correct? A. Yes. 

Q. And of your own free will? A. Iam. 

Q. No promises were made to you by anyone? A. None what- 
soever. 
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* * * 


(The witness removes his jacket. ) 
Q. * * * And would you be good enough to roll up both your 
sleeves, sir? 
(The witness so does. ) 
(The lawyer examines his arms.) 
Now, on your left arm here there is a scar where the vein is. 
Did you ever use narcotics by needle? A. Yes. 
Q. Heroin? A. Yes, I have. 
Q. There is a scar here. Is that not correct? A. That is cor- 
rect. 
Q. Where does that scar come from? A. From the use of heroin 
with the needle. 
Q. And I show you in your right arm, you have marks here, 1, 
2, 3. Does that come from a puncture of needles? A. Yes. 
Q. Now, when you took--that is all, thank you. When you used 


heroin, did you take any punctures in your buttocks, too, as well as 
yourarms? A. No, I didn’t. 

Q. You only used the needles in your arms, is that correct? 
A. That's correct. 


157 Q. Are you using any medicine at the present time? A. No, I 
am not. 

Q. Now for how long have you had the habit, Mr. Holmes, the 
narcotic habit? A. Oh, off and on I say about--I say at one length of 
time, I say no more than about 6 months steady. 

Q. This last time. You just gave up the habit 3 months ago, you 
said. You had it for about 6 months before that? A. Just about. 
* * * * 
*  Q. Now, did you have any medical assistance to break this 
habit? A. Ina way I did, in a way I didn't. 
* * * * 
158 Q. **** A. Well, in the way that I did, I went to a drug store 
and purchased--and purchased some cough medicine by the name of 


160 


162 


163 
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Cosanyl that would help me break down my habit and then from there on 
I just--cold turkey. 
Q. Did you go through withdrawal symptoms? A. I did. 
Q. And all you used was just cough medicine to help you break the 
habit? A. That's right. : 
Q. And now you say you have broken the habit? A. I have. 
Q. And you have taken no narcotics at all since 3 months ago, is 
that correct? A. That's correct. 
* * 
BY MR. RABY: 
Q. On the 6th of January, you stated that you gave $200 to some- 
one. Who did you give it to? A. I gave it to Carlton Bryant. 
Q. Where did you get $200 from? A. Where did I get $200? 
I had it for dealing in narcotics. | 
Q. You were selling narcotics, were you not? A. I was. 
* * * * 
BY MR. SHORTER: 
Q. Did there come a time that you entered the military service 
of the United States? A. I did. 
Q. When was that, sir? A. May 13, 1953. 
Q. And when were you discharged from the service? A. In 
November of '56. 
Q. Now what was--did you enlist or were you drafted? A. I was 
drafted. 
Q. Did you subsequently re-enlist, sir, during the term of your 
service? A. No, I did not. 


Q. Were you discharged for honorable reasons, sir? A. No, 


for dishonorable reasons. 

Q. And what was the cause of your discharge? A. AWOL and 
assault. 

Q. Assault on whom? A. NCO. 


Q. Did this assault, sir, involve the use of any weapon? 
* * * * 


22 


Q. Now, you previously said, sir, that you had been arrested 
for assault with a dangerous weapon, is that correct? A. That is 
correct. 

Q. When was that, sir? A. September, '53. 

Q. That was while you were in the service? A. That is correct. 

_ Q. Now, what dangerous weapon did you employ in the assault? 

MR. SMITHSON: Objection, Your Honor. 

THE COURT: Sustained. It doesn't make any difference what 

kind of weapon it was. He has already admitted he has been con- 
victed. 


BY MR. SHORTER: 
Q. Did I understand you to say this was in the year 1953? A. 
That is correct. 
Q. Can you tell me approximately what month it was? A. In-- 
MR. SMITHSON: It's not material. 
THE COURT: It's immaterial. The objection is sustained. It's 
immaterial what month it was. He told you he had been found guilty of 


assault with a dangerous weapon. That's admitted to this jury, you 
know that. 
BY MR. SHORTER: 
Q. Are you the same Carl Holmes, sir, who on September 10, 
1953, was convicted of the offense of CDW-- 
THE COURT: What? 
BY MR. SHORTER: 
Q. --carrying a dangerous weapon? A. That is correct. 
Q. Is that the same offense that you previously told us about? 
A. That is correct. 
MR. SMITHSON: Then, may the record reflect that instead of it 
being assault with a dangerous weapon, we are acknowledging it as a 
misdemeanor, CDW. 
MR. SHORTER: Convicted of both. 
THE COURT: Well, you may show. 
BY MR. SHORTER: 
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Q. Are you also the same Carl Anthony Holmes, who on September 
6, 1953, was convicted of the offense of assault with a dangerous weapon? 
A. That is correct. 

* * * * 

Q. When did you first begin to use narcotics, Mr. Holmes? 
A. I say around about '57, '56, '57, latter part '56 or early 'S7. 

Q. The latter part of the year 1956 or the earlier part of the year 
1957, is that correct? A. Yes, that is correct. 


* * * * 


Q. When did you begin to use heroin? A. '56 '57. 
* * * * 


Q. And for how long a period of time, sir, did you use heroin 
through your nostrils before you began to use it or some other form of 


drugs in another manner? A. I say off and on about 2 years. 
* * * * 


Q. Now, sir, to this time after November 7, when you began to 


use narcotics, that is, heroin, by the use of a needle, had you been con- 
tinuously addicted to the use of narcotics from the time that you first 
began? A. No, I had not. 

Q. You had not? A. Ihadnot. It was an off and on affair. 

Q. Well, how long would you be on the use of narcotics and for 
how long would you be off? How many times did you stop from the time 
that you first began until this time after November 7, that you are tell- 
ing us about? A. I can't count the times. 

THE COURT: Well, what do you mean by "on and off?" Tell us 
approximately how long you would be on and how long you would be off. 

THE WITNESS: I say sometimes I go about 3 weeks and stop. 

THE COURT: Off or on? 

THE WITNESS: Off andon. I say 3 weeks I would be on and I 
say about--I stop for about 2 weeks and then go on 3 weeks. 

* * * * 

Q. You said earlier this morning that at the present time you are 

not using narcotics. Is that correct? A. That is correct. 
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Q. Now, did you mean to say, sir, that you are not using nar- 


cotics or you are not addicted to narcotics at the present time? A. I 
am not using narcotics. 

‘Q. When was the last time--I am not asking about your addic- 
tion--when was the last time that you used narcotics? A. I say about 3 
months. 

Q. Was that--that would be approximately July, would it not, sir? 
A. Somewhere around July, August. 

Q. July or August? A. That is correct. 

176 Q. Now, did I understand you to say in response to a question 
Mr. Feit asked you, that you were presently employed, sir? A. That 
is correct. 

: @. What is the nature of your work? What type of work do you 
do? 

MR. SMITHSON: Objection. 

THE COURT: Sustained. 

MR. SHORTER: I didn't ask him about-- 

_ THE COURT: I sustained that objection and you know why? 

MR. SHORTER: I can't ask him what kind of work he does? 

THE COURT: You cannot. 

MR. SHORTER: May I ask him how long he has been employed in 
his present occupation? 

THE COURT: You cannot ask him anything about his employment. 
You know why. The reason has been threshed out. 

BY MR. SHORTER: 

Q. Now, February 17, 1960, Mr. Holmes, you were arrested 
at your home, were you not? A. That is correct. 

Q. And what was your home address at that time? A. * ** 


* * * * 


THE WITNESS: 1723 Holbrook St., Northeast. 
* * * 

MR. SHORTER: Al right. 
BY MR. SHORTER: 
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Q. At the time you were arrested you had 13 capsules of heroin 
in your possession, did you not? A. No, I did not. 

Q. How many was it? A. 18. 

Q. Iam sorry. 18 capsules of heroin. A. That is correct. 

Q. Now, how long did you stay in jail, sir, she your ar- 
rest on February 17, 1960? 

MR. SMITHSON: Objection. 

MR. SHORTER: Before you were released. 

THE COURT: Sustained. 

BY MR. SHORTER: 

Q. Were you addicted to the use of narcotics in February, 1960, 
at the time of your arrest, sir? A. I was. 

Q. Now, sir, when was the first time--well, let me ask you this. 
Is it or is it not true, sir, that following your arrest on February 17, 
1960, you were contacted by officers of the Federal Narcotic Bureau? 
A. Following my arrest on February 17? 


Q. Sometime after February 17, 1960? A. No, I wasn't. 
Q. Well, now, when I say contacted by officers of the Federal 
Narcotics Bureau, I mean contacted with respect to your becoming a 


witness in this case. Weren't you contacted by someone-- 

THE COURT: Let him think and answer the question. 

THE WITNESS: After February 17, on or about, how much time 
after? 

BY MR. SHORTER: 

Q. I will ask you if it is true that after-- 

THE COURT: Any time after. 

THE WITNESS: That is correct. 

BY MR. SHORTER: 

Q. And when was this? When you were in jail or after you were 
released from jail on bond? A. After I was released from jail on bond. 
That is in--along in May sometime, I guess. 

Q. Well, was it before or after May 17, 1960, sir? A. Ican't 
recall exactly. 

Q. All right. Well you remember on May 17, 19-- 


26 


THE COURT: Was it after you were released on bond? 

THE WITNESS: Yes, sir. 

THE COURT: All right. Now-- 

MR. SHORTER: May I ask him how long he stayed in jail before 
he was released, so that we can fix the time a little better? 

180 THE COURT: He has told you it was after he was released from 
jail that he had contact with the narcotics officers. Now that is suf- 
ficient. 

BY MR. SHORTER: 

Q. Now, do you remember, sir, on May 17, 1960, you appeared 
before Judge Schweinhaut, a Federal Judge, a member of this District 
Court, and pleaded guilty to one of the counts in the indictment that had 
been drawn against you? A. Yes, I remember. 

Q. Now, had you been contacted by the Federal agents, sir, 
Narcotics Squad officers, before that time, sir? A. I can't remember. 
Yes, I think it was before the 17th, I am not sure. 

* * * * 

182 Q. Now, had you ever met Agent Wurms before the time that he 
came to your house, as you describe? A. Yes. 

* * * * 

Q. Was it before or after the time that you had been arrested in 
February, sir? A. Both. 


Q. He had been to your house before you were arrested and after? 
A. Yes. 


Q. Now, what--if you can remember, sir, was the first time 
183 that Agent Wurms came to your house? A. Around December 1, 

first part of December, '59. 

Q. Now, did Agent Wurms know at that time, sir, that you were 
addicted to the use of narcotics? A. No. 

* * * * 

Q. When Agent Wurms came to see you first as you say, sir, in 
December of 1959, did he know, sir, that you were selling narcotics? 
A. I don't know if he knew or not. 
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Q. Did he say he knew it, sir, or did you tell him that you were? 
A. I didn't tell him nothing. 

* * * * 

Q. Let me ask you this, Mr. Witness. When was it that you de- 
cided to be a witness for the Government in this case? Was it before 
or after the time of your plea of guilty on May 17, 1960? A. I think it 
was after. Iam not sure. : 

Q. Now, who did you make known your willingness to be a witness 
in this to, sir? A. Agent Wurms and Thompson. 

Q. And did this occur at your home or some other place? A. It 
occurred at my home. 

Q. Now--and when was this, sir, if you can tellus? A. Sometime 
in May. I don't know the exact date. I can't remember. 

Q. And were you still addicted to the use of narcotics at that time? 

MR. SMITHSON: Repetitious, Your Honor. The witness said he 
was addicted up to 3 months ago. 

THE COURT: Sustained. 

BY MR. SHORTER: 

Q. Did you tell Agent Wurms that you were a narcotic addict, sir, 
at that time? A. Yes, he knew. 

Q. And did Agent Thompson know it, sir? A. He did. 

* * * * : 

Q. **** Do you recognize your signature on this statement, 
sir? A. Ido. 

* * * * 

Q. Now, it bears a date, sir, of May 24, 1960. Do you recall 
that that was approximately the time that this statement was given? 
A. Around about that time. 

Q. You don't quarrel with the date of it? A. No. 

* * * * 

Q. Now, sir, since the time of your plea of guilty on May 17, 
1960, have you been advised by any of the officials of this Court, sir, 
to appear in Judge Schweinhaut's court for sentencing in that case 4 
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193 A. Would you mind repeating that question again? 
‘THE COURT: Have you heard the time that Judge Schweinhaut 
may have fixed for sentencing, if he did fix such a time? 
THE WITNESS: No, I haven't. 
BY MR. SHORTER: 
Q. Well, have you been down to Court, sir? 
THE COURT: Which Court? 
MR. SHORTER: This Court, sir. 
_THE COURT: In this room? 
MR. SHORTER: Not in this room. 
THE COURT: Where? 
MR. SHORTER: In this building. 
THE COURT: All right. 
BY MR. SHORTER: 
Q. Well, let me put it this way. Strike that. Have you received 
any notice, sir, from your bondsman, whether it was cancelled or not 


cancelled, respecting the date of sentencing in this case, that is, have 
you been notified by your bondsman to appear for sentencing? 


' (HE COURT: Did anybody let you know when you were going to 
be sentenced? That's what he means. 
THE WITNESS: Bondsman, only thing I heard from the bondsman, 
he said the case was postponed indefinitely. 
194 BY MR. SHORTER: 
Q. Did you have anything to do with that, sir? A. Did I-- 
: THE COURT: What? 
MR. SHORTER: I asked him did he have anything to do with the 
case? , 
| 'PHE COURT: Postponing this case? 
MR. SHORTER: Yes, sir. 
THE COURT: He may answer if he can. I don't think he would 
have anything to say because he wouldn't have any right to say it. 
BY MR. SHORTER: 
Q. Did you answer the question, sir? A. I can't--I couldn't-- 


196 


198 
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Iam not--no, I can't answer that question. 
THE COURT: It is very obvious he can't. Postponements are 
given by the Court, not by defendants. 
BY MR. SHORTER: 
Q. Mr. Carter was your attorney in that case, was he not, sir? 


A. He was. 

Q. Do you know, sir, whether or not Mr. Carter made any re- 
quest or application for a continuance of your sentence in that case? 

A. Not to my knowledge. | 

Q. Do you know whether or not anyone else, sir, has made any 
application for continuance of the sentencing in that case? A. Not to 
my knowledge. 

Q. As far as you know, you don't know why you haven't been 
sentenced to this date, sir? A. No. 

Q. In that case? All right. Does the fact, sir, that you have not 
been sentenced in that case, have anything to do with your testimony 
here today? A. I don't know. 

Q. Now, sir, are you hoping or expecting favorable treatment in 
the matter of sentencing you in your case, your pending case, because 
of your testimony here today? A. I am not hoping anything. | 

Q. How is that? A. Iam not looking for anything. I don't know 
whatthe outcome will be. 

Q. I didn't ask you whether you knew what the outcome would be. 
But you are a little hopeful that because of your testimony here today, 
you will get favorable treatment in the case that is presently pending 
against you. Isn't that correct? A. Wouldn't you be? 


Q. That's a good enough answer. 


* * * 
[AT THE BENCH] | 


MR. SMITHSON: All right, but in this regard, Your Honor, I 
notice counsel is looking at the clock and has asked for a recess. 

For reasons which I have indicated at this Bench, I want to finish 
with this witness in one unit and get rid of him. 

THE COURT: I think you better be permitted to do it. And, in- 
cidentally, I want you to take a look at certain people down in the back 
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of this courtroom. Have you anybody watching them? 

MR. SMITHSON: Yes. 

THE COURT: Somebody who knows them. How many people do you 
have down there? 

MR. SMITHSON: I have a Deputy U. S. Marshal in here and I 
have-- 

" THE COURT: Is he acquainted with these kind of people? 

MR. SMITHSON: I think he may be acquainted, but in any event, 
we are going to make an effort to apprehend somebody who may be in 
here-- 

THE COURT: AL right. 


MR. SMITHSON: --so I will do what I can. 
* * * 


BY MR. SHORTER: 
Q. The place where you work now, Mr. Holmes-- 
THE COURT: Sustained. 
MR. SMITHSON: I am going to object to this, Your Honor. Counsel 
has been warned about that. ; 
THE COURT: You have been warned about that. 
MR. SHORTER: Your Honor, may I state the question? 
THE COURT: No, you may not ask the question. An objection has 
been made to it and it has been sustained. 
MR. SHORTER: Your Honor, I haven't asked the question, yet. 
THE COURT: I heard you ask the question. 
MR. SHORTER: It has nothing to do with where he works. 
THE COURT: Objection sustained. 
BY MR. SHORTER: 


Q. Mr. Witness, are you being paid in money for your appearance 
here today? A. Yes. 

Q. Have you been paid yet, or will you be paid after your testi- 
mony? A. Ihave been paid. 

Q. How much money did you receive, sir? A. Do I have to 


answer that question? 
THE COURT: Yes. 
THE WITNESS: The exact amount? 
THE COURT: Yes. 
THE WITNESS: Nine dollars per day. 
BY MR. SHORTER: 
Q. Do you live in the District of Columbia, sir? A. I do. 
Q. Who gives you this $9 a day, sir? A. The Government. 
Q. Which agent of the Government gives it to you, sir? 
A. Federal Bureau of Narcotics. 
Q. Does it come in the mail, sir, or is it handed to you, sir? 
A. In cash. 
Q. Which one of the agents hands it to you? 
THE COURT: Which office do you go to get it? 
THE WITNESS: The agent hands it to me. 
BY MR. SHORTER: 
Q. Which agent? A. Agent Wurms. 
Q. Do you have to sign a receipt, sir, or voucher, sir? A. I 
do. 


Q. And how many such receipts have you signed, sir, since the 
time you were first contacted by Agent Wurms in May or 1960, sir? 
A. Ican't remember how many vouchers. 

Q. Would it be five or six? Would it have been five or six? 

THE COURT: I assume they are available to you, counsel, if you 
want to subpoena them. If he cannot tell you, find out definitely. That 


is within your purview. 

MR. SHORTER: Your Honor, the witness hasn't indicated that he 
can't tell me. 

BY MR. SHORTER: 

Q. Is there more than a hundred, sir? A. I don't know. I 
can't remember right offhand. 

Q. Could it have been more than a hundred vouchers-- 

MR. SMITHSON: Objection to speculation. 
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THE COURT: Sustained; speculative. 
BY MR. SHORTER: 

Q. Do you receive one every day that you come down to the Court, 
or every day that you have been down to Court, sir? A. Yes, Ihave. 

Q. Do you receive one every time you go see Agent Wurms at his 
office, sir, or every time you meet with Officer Wurms, be it at his 
office or at your house? A. Just about every time. 

Q. Now, since May, sir, approximately how many times have you 
met with Officer Wurms and he has given you a voucher, or you have 
given him a voucher for $92? A. Ican't remember. I don't know how 
many times. Numerous times. I can't recall right offhand. 

Q. Has he ever given you anything other than money, sir? 

A. No. 

* * * * 

Q. Mr. Holmes, how long had you known Mr. Bryant prior to 
January 6, 1960? A. I'd say about--I'd say about six or seven years. 

Q. Did I understand you to say, sir, that in January of 1960, 
when you went--when you called Mr. Bryant, that is, on the sixth, you 
said you knew that he was not dealing in narcotics at that time? A. 
That is correct. 

Q. And that when you called him, sir, you asked him to do a favor 
for you, did you not, sir? A. That is correct. 

@. And what he did, insofar as you are concerned, insofar as 
your testimony is concerned, he did strictly as a favor for you, did he 

211 not, sir? A. That is correct. 
: * * * * 
REDIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Nowtell me, sir, you were asked, Mr. Holmes, about your 
212 use of narcotics and you were asked to expose or bare your arm, 
sir. Let me ask you about those things that Mr. Feit referred to, sir. 


Were they inflicted by you.on yourself prior to the three months ago 


when you say you gave itup? A. They were. 


33 


Q. In other words, they are not fresh? A. No, sir, they are 
old. 
* * * * 
Q. Tell me, sir, did you see Carlton Bryant on that day? 
A. On what day was that, sir? 
Q. The day the agents came to your place in December of 1959? 
A. Yes, sir. 
* * * * 
Q. I will ask you whether or not he didn't enter your premises, 
sir? A. He entered the premises. Yes, sir, he did. Not my 
premises. 
* * * 
RECROSS-EXAMINATION 
BY MR. FEIT: 
Q. Mr. Holmes, do you recall my asking you, when'I cross- 
examined you earlier this morning, whether you were receiving a fee 


from any agent or any governmental agency for appearing in court to 
testify? And do you remember the answer you gave me? A. If I gave 


you an answer, I didn't understand your question. 
* * * * , 

You answered no, isn't that correct, to my question, sir? 

That is correct. 

Sir? A. That is correct. 

And Mr. Shorter asked you the same question a few moments 
ago, whether you were receiving any payment to appear in court today, 
and you changed your answer, is that correct? A. I gavé him that 
answer because I was under protective custody. 

* * * * 
Q. Is that why you answered you were receiving money to appear 
in court? 
* * 
THE WITNESS: Yes. 
Q. Why, because of protective custody? A. No, because the 
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money I received, all I know is that the Government pays me so much a 
day. 

Q. So you lied this morning when I asked you whether you were 
receiving payment to appear in court, is that not correct? 

MR. SMITHSON: Objection; argumentative. 

THE COURT: Sustained. 

* * * * 

Q. You say you were in protective custody, Mr. Witness, is that 
correct? A. That is correct. 

Q. Are you lodged in the jailhouse, in the Federal Jail House? 

Is that where you are being held in protective custody? A. No. 

Q. Are you inahotel? A. That's correct. 

Q. And how long have you been held ina hotel? A. It's since 
Thursday. 

Q. Are you paying the rent for being at that hotel? A. No, Iam 
not. : 

Q. Do you know who is paying the rent? A. I presume the Gov- 
ernment is. 

Q. The Government is paying the rent. Do you have your meals 
at that hotel? A. Ido. 

Q. And who pays for those meals? A. Ido. 

Q. Atthe hotel? A. That's right. 

Q. You have room service coming up to the hotel? A. No, I 
don't have room service. 

Q. You go down to the dining room ? A. That's right. 

Q. And with whom do you go to the dining room? A. With two 
agents of the Federal Bureau of Narcotics. 

Q. Do you pay for those Federal Agents when you have dinner 
with them? A. Ido not. 

Q. Do they pay for you? A. They do not. 

Q. Do you give the Government a voucher for all your expenses 
for meals at the hotel? A. I do not. 

Q. Do you sign a credit at the hotel when you have your meals? 


A. I pay cash. 
* * * * 
Q. The money you pay, has that money been given to you by the 
Government? A. No, not all of it. Ihave money of my own to spend. 
Q. Some of the money has been given you by the Government, is 
that correct? A. That is correct. 
Q. When was the last time you worked? A. I don't remember. 
* * * * 
THE COURT: Well, he says he can't recall when he did work 
last. That is the answer. Let it stand. 
* * 
BY MR. FEIT: 
Q. Now, Mr. Witness, you have testified here that you received 
money from the Government, eight or nine checks, you don't remember 


how many, is that correct? A. That's correct. 
* * * 


VINCENT J. LOZOWICKI 


called as a witness by and on behalf of the Government and, having been 
first duly sworn, was examined and testified as follows: ) 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * 

Q. What is your employment, Mr. Lozowicki? A. Iama 
Federal Narcotic Agent assigned in Baltimore, Maryland. 

Q. And were you so employed and so assigned in December of 
1959? A. Yes, sir. 

Q. I will ask you, Mr. Lozowicki, if you knew or had occasion to 
meet on or about the 11th of December of 1959 one Ellsworth Hollman? 
A. Yes, sir, I did. 

Q. I will ask you if you knew him by any nickname? A. I knew 
him as Duke. 

Q. Duke? A. That's right. 

Q. Now, do you know where Ellsworth Holiman is at present? 
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A. Not at the present time, no. 

Q. Now, directing your attention to the 11th of December 1959, I 

will ask you if you had occasion to be in the District of Columbia 
with Ellsworth "Duke" Hollman? A. * * * 

* * * * 

Q. And let me ask you this, sir: Did you have any conversation 
with this Hollman relative to narcotics? A. Yes, sir, I did. 

Q. And-- 

MR. FEIT: If Your Honor please, in behalf of the Defendant John 
T. Brown, I respectfully move now, and I want to object and take a 
standing objection to all testimony adduced by the Prosecutor from this 
witness, and take it subject to connection to my client, because he is 
only named in one count in the conspiracy. 

THE COURT: Of course it will have to be subject to connection. 

MR. FEIT: I want a standing objection. 

THE COURT: You may have it. 

MR. SHORTER: Your Honor, I join in that objection. 

THE COURT: All right. Of course all of this is subject to con- 
nection. 

MR. SMITHSON: The whole thing is subject to proof of connection. 

THE COURT: Proof of connection of conspiracy; and that, of 
course, includes Brown. 

MR. SMITHSON: Brown and all defendants. 

THE COURT: All right. 

BY MR. SMITHSON: 

Q. What, if any, conversation did you have with Ellsworth Holl- 
man, sir, on that date, relative to narcotics? A. Well, when I met 
Holiman that day he requested that I go to Washington with him. I met 
him in Laurel, Maryland. And while we were driving to Washington 
he told me that he had a connection in Washington that could get me 
heroin. 

Q. Did he identify this connection in any way, by name, address, 
or any description or anything? A. Not at that time, no. 
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Q. All right, sir. When he gave you this information, I will ask 
you whether or not at that time you made any request to purchase any 
narcotics? A. Will you repeat that question? 

Q. Had you at that time, or did you at that time make any request 
of Hollman for the purchase of narcotics? A. Yes, sir, I did. 

Q. What did you say to him and what did he say to you? A. Well, 
I told Hollman that I was interested in buying some narcotics, and he 
told me that he knew this man in Washington. And when we: got to Wash- 

ington he went into a Peoples Drug Store, made a phone call, and 
when he came back he told me that a Milk Shake would meet us in about 
five or ten minutes. 

Q. Where was this drugstore located, if you recall? A. It was 
located in the 1500 block of North Capitol Street. 

* * * * 

Q. After he told you that ycu and he would meet this Milk Shake, 
what was said or done next? A. Well, Hollman and I waited in the 
Peoples Drug Store, and then this fellow came in and Hollman introduced 
me to him as Milk Shake. 


Q. And have you seen that person since then? A. Since that 
time ? 


Q. Yes. A. Yes, sir. 

Q. And as a result of that have you learned his identity, sir, his 
fullname? A. Yes, sir. | 

Q. Whatis it? A. Sylvester Wallace. 

Q. Now, did you have any conversation with Sylvester Wallace 
in the presence of Hollman, or away from it, regarding narcotics, when 
you methim? A. Yes, sir, I did. 

Q. Would you give us that information, whatever your conversa- 
tion was? A. Well, Sylvester and I discussed narcotics. I told him 
I was from Baltimore and I came to Washington to purchase narcotics 
and that I was interested in buying about $85 worth. At that time he told 
me that he could sell me some heroin for a dollar and a half a capsule, 
but if I bought larger quantities, that he could let me have them for a 
dollar a capsule. | 
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Q. What was the line, sir, between a dollar and a half anda 
dollar capsule, do you recall? A. Well, he said if I bought at least 
a hundred capsules he would sell it for a dollar a capsule. 
Q. Now, after he gave you this information, sir, was there any 
further conversation relative to the purchase of narcotics? A. No, 
233 there wasn't. 
Q. Did you on that occasion, sir, purchase any narcotics? 
A. Yes, sir, I did. 

Q. From whom? A. Sylvester Wallace. 

Q. And let me ask you this, sir: Where did that take place? 

A. Well, I gave Sylvester Wallace the money in the vicinity of North 
Capitol and Quincy Place. When he returned with the heroin he handed 
it to Ellsworth Hollman and then Hollman and I started driving back to 
Baltimore. Hollman removed ten capsules from the glassine envelope 
for introducing me to Milk Shake, to Sylvester Wallace, and then he 
handed me the package, which contained 50 capsules. 

Q. Where was it, sir, that Sylvester Wallace or Milk Shake gave 
this suspect heroin or suspect narcotic to Hollman? A. It was on 
Lincoln Road between R Street and Quincy Place. 

Q. In the District of Columbia? A. Yes, sir. 

Q. And about what time was it, do you recall? A. It was approxi- 
mately 11:30 a.m. 

234 | Q. Let me ask you this, sir: How much did you pay for this sus- 
pect narcotic? A. $85. 

Q. At the time you gave that money, to whom did you give it? 

A. I gave it to Sylvester Wallace. 


* * * * 


Q. Do you recall, sir, where it was that you received this 


quantity of suspect narcotics, minus the ten from Hollman? A. It was 


on New York Avenue. 
* 


BY MR. SMITHSON: 

Q. Mr. Lozowicki, directing your attention, sir, to the 8th of 
January 1960, I will ask you if you had occasion to come to the District 
of Columbia on that date? A. Yes, sir, I did. : 

Q. Tell me, sir, did you ever, at any time, receive or determine 
any telephone number at which you might reach Sylvester Wallace? 

A. Yes, sir, I did. 
Q. When did that occur? A. That happened December 11th. 
Q. And what was the conversation relative to that? ‘A. I received 


Sylvester Wallace's phone number from Elisworth Hollman: 

MR. SHORTER: Your Honor, in order that I may not interrupt the 
witness again, may the fact be noted that I object to anything that was 
said or done with respect to Ellsworth Hollman on this occasion or any 


other occasion? 

THE COURT: Yes, you may have a running objection subject to 

connection. 

MR. FEIT: Your Honor, we join in that. 

MR. RABY: We join, also. 

THE COURT: Very well, that goes for all counsel. 

BY MR. SMITHSON: 

Q. Now, sir, I will ask you if you had any occasion to speak over 
the telephone with Sylvester Wallace on the 8th of January this year? 
A. Yes, sir, I did. 

Q. Where did you call from? A. I called from the Office of the 
Bureau of Narcotics in Washington, D. C. 

Q. And do you remember what number you called? A. I don't 
recall the number. It was an Adams exchange. 

Q. Did you speak with anyone there? A. I spoke with Sylvester 
Wallace. 

Q. Did you ask forhim? A. Yes, sir, I did. 

Q. Did anyone acknowledge being he? A. Yes, sir, the person 
that answered the phone. 


255 
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Q. What, if any, conversation did you have with this person? 
A. During the phone conversation? A. Yes. 

A. When I called him--when he acknowledged that he was Milk 
Shake, I called him Milk Shake and when he acknowledged that he was 
Milk Shake, I told him that I was in Washington, that I came in from Balti- 
more and that I wanted to purchase some heroin. 

Q. And did he make any response? A. He then requested that I 
meet him at the Peoples Drug Store in the 1500 block of North Capitol 
Street. 

* * * * 

Q. Now, sir, did you go anywhere after you held this conversation 
with Milk Shake or Sylvester Wallace? A. Yes, sir, Agent Robinson 
and I went to the Peoples Drug Store in the 1500 block of North Capitol 
Street. 

Q. Did you meet anyone there? A. Where we met Milk Shake, 
Sylvester Wallace. 

Q. What, if any, conversation did you have at that time, you, 
Robinson, and Sylvester Wallace, relative to narcotics or the purchase 

thereof? A. Well, at that time Agent Robinson stood off to the 
side a few feet and I discussed narcotics with Sylvester Wallace. I told 
him I wanted to buy 150 capsules of heroin. He told me that the price 
would be a dollar fifty each and it was impossible for him to sell it at 
this time for a dollar apiece. So then I told him that I would buy 150 
capsules of heroin. 

Q. Tell me, sir, at any time did Agent Robinson join you? 

A. Well, then Sylvester Wallace requested that we should meet him on 
the corner of Quincy and Lincoln Road, so Agent Robinson and I drove 
the Government car to that location, and in about 15 minutes Sylvester 
Wallace joined us. At this time I introduced Agent Robinson to Syl- 
vester Wallace. 

Q. And did you have any conversation about Robinson with Wallace 
at that time? A. At that time we just hada general conversation, and 
Sylvester Wallace left. He returned in a while and made inquiries--I 
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met him and he asked me about Agent Robinson and I told Sylvester 
Wallace that I didn't want to drive in from Baltimore and that Agent 
Robinson would purchase the narcotics in the future. 

Q. Now, sir, did you give any money to anyone that day? A. I 
gave Sylvester Wallace $230 and he gave me $5 change. 

Q. Did you receive anything from Sylvester Wallace? A. I re- 
ceived 150 capsules of heroin. 

Q. Where did you receive that, sir? A. It was on North Capitol 
Street between Quincy Place and R Street, Northeast. 


* * / * 


CLEOPHUS A. ROBINSON 
* * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Agent Robinson, I will ask you, sir, if you had occasion on 
13 January of 1960, to see or to speak with Sylvester Wallace alias Milk 
Shake? A. Yes, sir. 

Q. Where did you first speak or see him? A. I called him from 
the Office of the Bureau of Narcotics. 

Q. Do you recall the time, sir? A. Approximately 12:00 o'clock, 
sir. 

Q. And was that midnight or 12 noon? A. 12 noon. | 

MR. FEIT: Your Honor, please-- 

THE COURT: I cannot hear you. 

MR. FEIT: Your Honor, please, on behalf of my client, John T. 
Brown, I object to this testimony, on the same grounds. 

THE COURT: The same grounds. You have a running objection and 
the same ruling subject to connection, of course. 

BY MR. SMITHSON: 

Q. Tell me, sir, where did you obtain the telephone number? 
A. I obtained the telephone number from Sergeant Lozowicki. 

Q. Do you recall whatthe number was? A. ADams 49190. 

Q. And did you speak to anyone there at that number? A. Yes, sir. 
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Q. Whom did you ask for? A. I asked for Milk Shake. 

Q. Did anyone acknowledge being Milk Shake? A. Yes, sir. 

@. And as a result of that acknowledgement what if any, conversa~ 
tion did you have with this person known as Milk Shake? A. I told him 
I was Bob from Baltimore-- 

MR. SMITHSON: Iam sorry, I could not hear you. 

: A. I told him I was identifying myself as Bob from Baltimore and 
I had come over to purchase some heroin. 

Q. All right. Did he make any answer to that? A. Yes, he did. 

Q. What was the conversation that you had? <A. He asked me 
where I was and I told him I was out on the Baltimore Parkway enroute 
to Washington and I asked him what time he wanted to meet and he told 
me he would meet me at the People's Drug Store at 2:30 P. M. on the 
same date. 

Q. Did he indicate which drug store? A. Yes, sir. 

, Q. Which one? A. On the corner of North Capitol and Florida 
Avenue. 

Q. Did you have any further conversation on the telephone at that 
time? A. No, sir. 

Q. Did there come a time when you met this person Sylvester 
Wallace or Milk Shake? A. Yes, sir, I did. 

Q. About what hour? A. Approximately 2:50 P. M. 

Q. Where? A. At People's Drug Store. 

' Q. What, if any, conversation did you have with Sylvester Wallace 
at that time? A. I told Wallace I wanted to purchase an ounce of 
heroin and Wallace said he didn’t think he could get an ounce but he 
would call and see if he could get it. So Wallace then went into the drug 

store and placed a telephone call. 

Q. Do you know to whom he spoke? A. I know whom he told me 
he spoke to. 

' @. What did he say? 

MR. SHORTER: Objection, Your Honor. This constitutes double 


hearsay. 


THE COURT: Overruled. 
BY MR. SMITHSON: 

Q. To whom did Wallace say he spoke to? A. Harold Foster. 

Q. All right. Now what, if any, further conversation did you have 
with Sylvester Wallace at that time? A. Wallace went in the phone 
booth and continued the conversation with him and he called me over to 
the phone booth and told me he couldn't get an ounce but he could get me 
all the caps I wanted. He asked me how many caps and I asked him-- 

He asked me how much money I wanted to spend and I told him I had 
$350.00 to spend and I wanted 350 capsules of heroin. He went back in 
the phone booth and continued talking and then he came out and told me 
that he could not give me 350. He would have to charge me:a little more 
so it was agreed to that I would spend $350.00 and he would give me 225 
capsules of heroin plus some extra capsules. ; 

Q. What after this agreement, what, if anything was said or done? 

A. Wallace told the fellow on the phone that we would be by. He 
then came out and asked me if I had a car and I told him yes and he then 
directed that I drive to Seventh and I Northeast, Washington,where he 
asked me for $350.00. At this location I gave him $350.00 and he got 
out of the motor vehicle and walked down Seventh Street. 

Q. Now tell me, sir, was this in the District of Columbia? 

A. Yes, sir. Seventh Street, Northeast. 

Q. Is that People's Drug Store likewise in the District of Columbia? 
A. Yes, sir, at the corner of North Capitol and Florida. 

Q. About what time was it that Milk Shake, or Sylvester Wallace 
left you after you gave him the money? A. He left me at approximately 
3:20. 

In the afternoon? A. Yes, sir. 


Did you give him any order form for those narcotics? A. No, 


Did you see him again after that? A. Yes, sir. 
About how much time passed? A. Approximately forty 
minutes. 
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. Q. Where did you next see him? A. At the corner of Seventh 
and I Northeast. 

Q. And what did he do when you first saw him? <A. He was riding 

274 in a Lee Taxi Cab. 

Q. And what did he do after you saw him in this cab? A. He got 
out of the cab and told the cab to wait, walked over to the car and gave 
me 237 capsules of heroin. 

Q. Where did that take place? A. On the corner of Seventh and I 
Streets, Northeast, Washington, D. C. 

Q. Tell me, sir, when you received those capsules were they in 
a stamped package or from any stamped package that you could see? 

A. No, sir. 

Q. Tell me, sir, at any time on this occasion did you have any 
conversation relative to New York? A. Yes, sir. 

Q. And who was that with? A. Wallace. 

Q. And what was the conversation about? 

MR. FEIT: Objection, Your Honor. 

THE COURT: Overruled. 

A. Itold Wallace I wanted to purchase some heroin in weight. 
That I wanted ounces, and he told me that he had a friend in New York 
and said we should go to New York and purchase the heroin. 

Q. All right. And was there any more of that conversation at 


that time? A. Yes, sir, we made arrangements to go to New York. 
Q. And when was that to take place? A. It was to take place the 
next day. 
Q. Did it take place? A. No, sir. 
* * * * 


284 Q. Officer Robinson, I would like to direct your attention to the 
22d of January 1960, and I will ask you, sir, if on that date you had 
occasion to contact Sylvester Wallace alias Milk Shake? A. Yes, sir. 

Q. How did you first contact him, sir, on that date? A. By 


telephone. 


* 
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Q. And did you have any conversation with this Sylvester Wallace 
over the telephone? A. Yes, sir. 

Q. Did it relate to narcotics? A. Yes, sir. 

Q. Would you tell us what the conversation was? A. I told Wal- 
lace I had come in from Baltimore to purchase more heroin and he 
said, okay, I will meet you at the drug store. 

Q. And was there any further conversation? A. No, sir. 

Q. Did you subsequently meet Sylvester Wallace anywhere? 

A. Yes, sir. 

Q. Where? A. At the People's Drug Store at the corner of 
North Capitol and Florida Avenue, Northwest, Washington, D. C. 

Q. About what hour? A. Approximately 12:30. 

Q. What, if any, conversation did you have at that time? A. I 
told him I wanted to purchase a $100.00 worth of heroin. 

Q. What did he say to that? A. He said, okay he would see if 
he could get it for me and went in a phone booth to place a telephone 
call. 

* * * * 

Q. **** A. He told me to get in the car and we would drive to 
the corner of Ninth and Florida, Northeast, Washington, D. C. 

Ninth and F Street, Northeast. 
* * * * 

Q. Now, sir, at that point or enroute thereto did you have any 
conversation with Sylvester Wallace relative to narcotics for the purchase 
of quantities of narcotics? A. Yes, sir. | 

Q. And what was that conversation? A. I again asked him when 
he was going to take me to New York to buy some heroin because I was 
spending so much money for the capsules and he told me again he would 
try to take me the next day which was a Saturday, the 28rd. 

Q. Did you give any money to anyone at that time? A. Yes, sir. 

Q. Towhom? A. To Wallace. 

Q. Did you give him any order form for any narcotics? A. No, 
sir. 
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Q. Where did you give him the money? A. At the corner of 
Ninth and F Streets, Northwest, Washington, D. C. 
Q. Tellme, sir, when you gave him this money what did he say 


or do? A. He told me to sit in the car until he came back. 

Q. How long was he gone? A. Approximately 15 minutes. 

Q. When he returned what, if anything did he say to you? A. He 
returned with Harold Foster and got in the car and directed that I drive 
to the corner of Neil and Monterey, Northeast, Washington, D. C. 

Q. Tell me, sir, did you know Harold Foster at that time? 

A. No, sir. 
: Q. Were you introduced to this person? A. No, sir. 

Q. Was there any nickname used with regard to this person? 
A. Yes, sir. 

Q. What was the nickname? A. Lucias. 

Q. All right, sir. Now did you drive to this address that you 
indicated? A. Yes, sir. 

Q. And what was that address, Ididn'thear? A. Neil and 
Monterey. 

Q. Is that likewise in the District of Columbia? A. Yes, sir. 

Q. All right, sir, was there any conversation enroute or at that 
address relative to narcotics or the delivery thereof? A. Yes, sir. 

Q. Who had the conversation? A. Foster and Wallace. 

Q. What was it? A. Foster told Wallace to stay at the corner 
ten minutes and he would return. If he didn't return within ten minutes 
to proceed to his house and he would give him a card. 

Q. To whose house? A. To Wallace's house. 

Q. All right. Did you wait there? A. Yes, sir. 

Q. How long did you wait? A. Until 2:00 P. M. 

Q. And did you see this person Lucias or Harold Foster again? 
A. No, sir. 

Q. Imeanonthatday? A. No, sir. 

Q. Did you go anywhere? A. Yes, sir. 

@. Where? A. To Wallace's residence, 14 Quincy Place, North 
west, Washington, D. C. 
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Q. And how long did you stay there? A. Two hours. 

Q. Did you see Foster or Lucias at that time? A. No, sir. 

Q. Did you have any conversation after this period of time with 
Wallace relative to the narcotics or your money? A. Yes, sir. 

Q. What was it? A. I told Wallace I had to go back to Baltimore 
and I wanted my money back and Wallace told me he had part of the cap- 
sules and was waiting on the rest. And for me to go outside and get into 
the car. I went out back and got into the car and Wallace joined me and 
gave me 37 capsules of heroin. 

Q. And-- A. 42 capsules of heroin and $47.00 in change. 

Q. $37.00 in change? 

REPORTER: Did you say 42 capsules and how much in change 
$47.00? | 

THE WITNESS: Yes, ma'am. I made a mistake that is $63.00 
and 37 capsules. He gave me $37.00 in change. That is correct. 

* * * * 
294 Q. Mr. Robinson, directing your attention to the 16th of February 
1960, I will ask you, sir, if you had occasion on that particular date to 


meet with Sylvester Wallace? A. Yes, sir. 
* * * * 


Q. Did you have any conversation at that time with Sylvester 
Wallace relative to narcotics? A. Yes, sir. . 
295 Q. What was the conversation? A. I told Wallace that I wanted 


to purchase 100 capsules of heroin. 
Q. And what, if any, response did he make? A. Wallace told me 
that his source of supply had moved so we would have to go out to his * 
house to see if he had the heroin. 
* * * * 

296 Q. Now when you first got in the vehicle with Sylvester Wallace 
to go to this address you have given us, was there anyone with you or 
with Sylvester Wallace? A. No, sir. 

Q. Well, did you see anyone or pick up anyone enroute? A. Yes, 
sir. 
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Q. And where did that take place? A. At North Capitol and 
Florida Avenue, Northwest, Washington, D. C. 

- Q. And do you know the individuals that you met and saw at that 
time? A. Yes, sir. 

, Q. Do you know them by their names? A. Yes, sir. 

297 Q. What were they or who were they? A. Walter Hatcher, Jr. 
alias Sam and Clarence and Clarence. Burton alias Fat Daddy. 

_ Q. Now, sir; this car that you drove, you went somewhere, 
where was it? A. Idrove to the corner of 17th and C Streets, North- 
east, Washington, D. C. 

Q. All right, sir, now, did you have any conversation with 
Wallace at that time relative to narcotics? A. Yes, sir. 

Q. What was that conversation? A. I asked him when he was 
going to introduce me to his connection and he said he would that day but 
there were too many people in the car. 

Q. Was there any conversation between these parties, Burton and 
Hatcher and Wallace relative to narcotics in your presence? A. Yes. 

MR. FEIT: Objection, Your Honor, please. 

THE COURT: What is the other name, Burton and whom ? 

MR. SMITHSON: Hatcher. 

THE COURT: How do you spell it? 

MR. SMITHSON: H-a-t-c-h-e-r. 

THE COURT: Objection is overruled. 

BY MR. SMITHSON: P 

Q. What, if any conversation, did they have with Wallace in your 
presence? 

MR. FEIT: Objection, Your Honor. 

THE COURT: Overruled. 

A. They made arrangements to purchase heroin from Wallace. 

Q. Now what were those arrangements as best you can recall? 
A. Idon't remember, sir. I think it was 20 capsules of heroin. 

Q. Did Wallace stay inthatcar? A. No, sir. 

Q. Do you know where he went? A. No, sir. 
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* * * * 


Q. How long was he gone, Mr. Robinson? A. One hour and 


twenty minutes. 

Q. Did you stay at this same point? A. Yes, sir. 

Q. Did these people, Hatcher and Burton stay there also? 
A. Yes, sir. 

Q. All right, sir. Now did you see him again while you were at 
that point in that vehicle? That is as to Wallace? A. Yes, sir, when 
he returned. 

Q. About what hour was that? A. Approximately 3:20 P.M. 

Q. And what, if anything, did you or he say to each other at that 
time? A. He told me to drive the car to the corner of 2d and H North- 
west where Burton and Hatcher got out of the car then I drove to the 
corner of 4th and K Northwest where Wallace got out of the car. 

Q. Now tell me, sir, did you receive any narcotics from anyone 
that afternoon? A. Yes, sir. 

Q. From whom? A. Wallace. 

Q. And how much did you receive? A. 105 capsules. 

- Q. Where did that take place? A. Corner of 4th and K Streets, 


Northwest, Washington, D. C. 
* * 
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Washington, D.C. 
October 19, 1960. 


* * * * 
CLEOPHUS A. ROBINSON 
resumed the stand, was examined and testified further as follows: 
THE MARSHAL: You have been previously sworn, Mr. Robinson. 
DIRECT EXAMINATION 
BY MR, SMITHSON: 
Q. Mr. Robinson, I will ask you, sir, if on or about the 25th of 
February , 1960, you had occasion to see or speak with Harold Foster ? 
A. Yes, sir. 
Q. Tell me, sir, on that date did you know a person by the name of 


George_ Carter? A. Yes, sir. 
: * * * * * 


Q. Now, Mr. Robinson, at that time did you know of any nickname 
for the defendant Carter? A. Yes, sir. 


Q. What was it? A. Bumpsie. 

THE COURT: What? 

MR. SMITHSON: Bumpsie. 

THE COURT: Bumpsie. 

BY MR. SMITHSON: 

Q. Sir, when did you first meet Bumpsie, or George Carter? 

A. On the 25th of February at 1:30 p.m. 
* * * * * 

Q. And did you have any conversation with Foster at that time re- 
lative to narcotics? A. Yes, sir. 

Q. What was the conversation? A. I told Foster that I was coming 
from Baltimore, and I was to call him when I wanted some heroin. 

Q. What did Foster respond to that? A. I told him I wanted $300 
worth of heroin, and he told me [he] didn't have $300 worth of heroin because 
his man had been knocked off the night before. 

MR. SHORTER: Your Honor, may I interpose an objection to any 

conversation between this officer and a third person out of the 
presence of my client ? 
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THE COURT: I didn't think he was talking about a third person. 
I thought he was talking about one of the alleged conspirators. 

MR, SMITHSON: That is correct, Your Honor. : 

THE COURT: Overruled. 

BY MR. SMITHSON: 

Q. His man had been "knocked off" the night before, you stated. 

A. Yes, sir. 
Q. Did you have any further conversation at that time? A. Yes, sir. 

Q. What was that? A. Foster told me there was a fellow in an 

apartment with him that had some heroin, and I should talk with him. 
Q. Did you speak with him at that time? A. Yes, sir. 

Q. What did you say to him, and what did he say to you? A. Well, 
he came to the phone and asked me why I had stopped buying heroin from 
Wallace, and I told him Wallace wanted too much money for his heroin. I 
was paying $1.50 a capsule for the heroin, and he was paying him $1 for it. 

Q. What if any answer did this person make on the phone? A. He 
said he would compromise with me and sell it for $1.25 a capsule. 

Q. Did you know the name of who this person was that was associ- 
ated with Foster when you spoke to him on the phone? A. Not at that time. 


Q. Did you make any arrangements with this party to meet or 


have any transaction on a day relative to narcotics? A. Yes, sir; I did. 

Q. What were those arrangements? A. The party asked me 
where I wanted to meet and I told him since he knew the city better than I 
did, he should set the meeting place. At first he said meet him at 12th and 
Maryland Avenue, Northeast, and then changed to 8th and L, Northeast, at 
1:30 p.m., Washington, D.C. : 

Q. What if any response did you make to that? A. I told him I 
would meet him there, and he told me 300 capsules of heroin would cost 
me $375. | 

Q. Now, at that time, sir, -- strike that, if you will. 

I will ask you if you had occasion to go to this address of 8th and L? 
A. Yes, sir. 

Q. And I will ask you if you met anyone there on the date of the 
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25th of February? A. Yes, sir. 
-Q. Who did you meet? A. I met Carter. 

Q. Is that the defendant whom you identified? A. Yes, sir. 

Q. That is this one with the brown pants and the checkered shirt? 
A. Yes, sir. 

Q. Did you have any conversation with him at that time? A. Yes, 
sir. 

Q. What conversation did you have? A. Carter walked up to the 
government car, opened the door and got in, and asked me if everything 
was all right. 

I told him yes. Carter told me he only had 250 capsules of heroin 
and that it would cost me $312. I told Carter that I only had $306, and 
Carter began to tell me that’s the reason he didn't want to do business 


with me, because I didn't have the money right. I told him I would give 
him $306 and give him the other $6 when I made another purchase of heroin. 
Q. What did he say? A. He agreed to, and told me I would have . 


to give him the money before I got the heroin. I then gave Carter $306 
of official, government-advanced funds for the purchase of heroin. 
* * * * * 
; Q. You didn't get anything from him? A. He showed me where 
the heroin was, and I picked it up, sir. 

Q. I see. 

How did he do that? A. He told me to drive to the corner of 8th 
and K, and park, which I did. 3 

Q. Where is that? A. Northeast. 

Q. Is this in the District of Columbia? A. Yes, sir. 

Q. Tell me, sir, how did he indicate to you where it was? A. He 
was sitting in the car with me, and told me to turn my shoulder and look 
at the mail box on the corner, and there would be a red cigarette package; 
to pick it up, and it would contain the heroin. : 

Q. Did you look in that direction? A. Yes, sir. 

Q. Did you see the object? A. Yes, sir. 

Q. After you saw this object, what did you do? A. I got out of 


the car, and picked it up. 
* * * * u* 
Q. Is that the heroin you say was pointed out to you by the 
defendant Carter? A. Yes, sir. 
* * * * * 
Q. I show you at this time, sir, Government Exhibit 6-B for 
identification, and I will ask you to examine it and state what it 
is. A. That is a Pall Mall cigarette package, and a glassine envelope. 
Q. When did you first see that, sir? A. On February 25, 1960. 
Q. Where was it? A. Lying on a mail box at the corner of 8th 
and K, Northeast, Washington, D. C. : 
Q. I will show you Government Exhibit 6-C for identification. 
What is it? A. A glassine envelope. 
Q. When did you first see it, sir? A. On February 25, 1960. 


* * * * i 


Q. With relation, sir, to the contents of Exhibit 6-A, and 6-B, 


where was it? A. These two glassine bags were together in the Pall 
Mall cigarette package. 
* * * * * 
Q. *** At the time you had this transaction with the defendant 
Carter, did you give him any order form? A. No, sir. 
Q. Did you see any stamp, any Internal Revenue stamp on the 
Pall Mall package, or on the glassine envelopes? A. No, sir. 
* * * * * 
CROSS EXAMINATION 
BY MR. RABY: 
* * * * * 
323 Q. *** Isn't it a fact that you talked with Carter, when you 
$24 talked with him, you talked with him about some women, some 
prostitutes? A. No, sir. 
Q. And did you ever talk to him anything about prostitutes ? 
A. No, sir. 
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were from Baltimore and you wanted to get some prostitutes and some 
house you wanted to go into; you wanted to see some women? A. No, sir. 
Q. You didn’t tell him that? A. No, sir. 
* * * * 
CLEOPHUS A. ROBINSON 
was recalled as a witness and, having been previously duly sworn, was 
examined and testified as follows: 
* * * * * 
DIRECT EXAMINATION (Cont'd) 
BY MR. SMITHSON: 
Q. Id like to direct your attention, Mr. Robinson, to the date of 
March 4, of 1960. 
* * * * * 
Q. Tell me, sir, did you speak with or see Harold Foster on 
that date? A. Yes, sir. 


Q. Which? Did you speak or did you see him first? A. I spoke 
to him first, sir. 


Q. How? A. By telephone. 
* * * * * 


Q. What conversation did you have with him, if any, relative to 
narcotics? A. I told him I was back from Baltimore and I had the $6.00 
I owed him, and $312.00 more for 250 caps of heroin. 

Q. What did he say to that? A. He told me okay, and asked me 
where did I want to meet, and I told him to set the place, and he told me 
to go to the corner of 8th and K Streets, Northeast, and he later changed 
it to 10th and I, Northeast, at 1 p.m. 

Q. Tell me, is that an address in the District of Columbia? 

A. Yes, sir. 

Q. Did you go to that address? A. Yes, sir. 

Q. Did you see anyone there? A. Yes, sir. 

Q. Who did you see? A. I saw Foster. 

Q. Where did you first see him? A. As he passed the car. 
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Q. What, if anything, did you do or say when you saw him? A. At 
approximately 1:05 p.m., Foster passed by my car and walked about 50 
feet and placed a brown object in a wire fence. 

Q. Who did this? A. Foster. 

Q. All right. 

And what, if anything, did you do with regard to Foster? Did you 
see him? A. Yes, sir; Foster then came back and got in the car with me. 

Q. All right. 

Did you have any conversation with him? A. Yes, sir. 

Q. What was that conversation? A. He asked me if I had the 
money, and I told him I did. 

I then gave him $318.00 of official goverament-advanced funds for 
the purchase of heroin. 

Q. What, if anything, did he say? A. He counted the money to see 

if it was all there, and asked me if I could get out of the car, and 
I told him yes, and he walked me to a wire fence, where he placed a paper 
sack in the fence, and told me to pick it up. : 

Q. Did you do that? A. Yes, sir. 

Q. Tell me, sir, did you give the person of Harold Foster an order 
form for those narcotics? A. No, sir. 

Q. When you picked up this envelope at his direction, or whatever 
the container was, I will ask you, sir, did it have any internal revenue stamps 


on it? A. No, sir. 
* * * * *: 


Q. Tell me, Mr. Robinson -- I will ask you if you saw Harold 
Foster or George Carter on the date of March 11, 1960? A. Yes, sir. 


* * * * * 


Q. How did you speak -- Strike that. 
With whom did you speak first? A. I spoke to Foster first. 
Q. Was that in person, or on the phone? A. By phone. 


* * * * * 


Q. And where did you call? A. Icalled Lincoln 3-8192. 


* * * * * 
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A. Another unidentified person come to the phone first, and I told 
him I wanted to speak to Foster, and then Foster came to the phone and 
identified himself to me, and I told him I wanted to buy some bulk heroin, 
and that I wanted to meet him some place so we could talk it over. 

Q. What did he say? A. He told me he couldn't leave the apartment 
at that time; that he didn't have any bulk heroin, but he would try to get me 
some later. 

Q. Did you have any further conversation then about narcotics? 

A. Yes, he told me there was a fellow in the apartment with him, that I 
should talk with him, maybe he had some bulk, because it was his man, he 
said. 

Q. Did he give you any identification or name of this person? 

A. No, sir. 

Q. Did you speak with anyone on the phone after that? A. Yes, sir. 

Q. Did you recognize the voice of that person? A. No, sir. 

Q. When you spoke to this person on the phone, did you have any 
conversation with regard to narcotics? A. Yes, sir. 

Q. What was that conversation? A. I told him I wanted to purchase 
some heroin, and that I wanted to talk to Foster again, because I didn't know 
who I was talking to, and he said, "I'm Foster's man; he works for me," and 
I said I still wanted to talk to Foster, and he called Foster back to the phone. 

MR. SHORTER: May I object to the relation between this witness 
and some unidentified person? 

THE COURT: Overruled; there is no conversation with the un- 
identified person that amounts to anything concerning this case yet. 

BY MR. SMITHSON: 

Q. What followed? A. I told Foster I wanted to purchase 250 
capsules of heroin. He told me he didn't have 250 caps of heroin at that 
time; he would have to make a telephone call to get the heroin. He then in- 
structed me that I call him at 2:15 p.m., and he would tell me what to do. 

' Q. Did you have any further conversation at that time? A. No, sir. 

Q. All right. 

Did you subsequently call anywhere? A. Yes, sir. 
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Q. Where did you call? A. I called the same number again, sir, 
at 2:15 p.m. 
Q. Did you have any conversation with anyone at that time? A. Yes, 


sir. 

Q. What was it? A. I talked to Foster. 

Q. What was the conversation relative to narcotics? A. I asked 
him if he had my order of heroin, and he said yes, and he said for me to 
meet him at the corner of First and K, Northeast, at 3 p.m. 

Q. And what did you do after you received this information? A. I 
went to the corner of First and K, Northeast, to wait on Foster's arrival. 

Q. And when you arrivedthere, didyou meet anyone there? Or see 
anyone there? A. Yes, sir. 

Q. Whom did you see? A. At 3:30 p.m., I was joined by Carter and 
Foster. 

Q. And by "Carter", do you mean this defendant you have previously 
identified this morning? A. Yes, sir. 

Q. What was this address where they joined you? A. ‘At the corner 

of First and K, Northeast , Washington, D. C. | 

Q. At that time did you have any conversation with Foster and the 
defendant Carter relative to narcotics? A. Yes, sir. 

Q. What was that conversation? A. I asked them if they had the 
heroin and they said yes. 

Q. What else was said or done at that time, if anything? A. They 
told me to drive through an alley so they could see that I wasn't pa fol- 
lowed and park at 62 L. Street. 

Q. What section of the city is that? A. That is Northeast, sir. 

Q. Is that in the District of Columbia? A. Yes, sir. 

Q. Did you dothis? A. Yes, sir. 

Q. And did you park at 62 L Street? A. Yes, sir. 

Q. What, if anything, was said or done at that time, sir, relative 
to narcotics? A. Foster got out of the car and Carter asked me for the 
money. 

Q. Carter asked you for the money? A. Yes, sir. 
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Q. And was he in the car, or out of the car, when he asked you for 


the money? A. He was in, but Foster was out. 

Q. What if anything did you do with regard to the money? A, I 
gave Carter $312 of official government money for the purchase of heroin. 

Q. Did you give him any order form, sir, for any heroin? A. No, 


sir. 

Q. What if anything did Carter or Foster do with regard to delivery 
of any narcotics? A. Carter got out of the car and told me to get out, and 
we walked around to the right rear tire of the car, and Foster told me to 
pick the heroin up from under the tire. 

Q. Who told you to pick it up? A. Foster. 

* * * * 
REDIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. What information was it that Carter gave you after you gave him 
the money? A. He told me to get out and Foster would tell me where the 
heroin was. 

* * * * 
CHARLES V. GROENTHAL 
called as a witness for and on behalf of the Government and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 

Q. By whom are you employed? A. By the Federal Bureau of 

Investigation. 


* bd * 


A. My official title is Fingerprint Examiner. 
* * * * * 
Q. This is Government's Exhibit 6-B, sir. A. 6-B I examined on 


February 26; it was delivered to me by Narcotic Agent John E. Thompson. 
* * * * * 


59 


Q. Let me ask you, sir: With regard to this exhibit , which is 6-B, 
and the Exhibit 6-E, I will ask you whether or not you made any determina- 
tion as to any latent print that might appear on 6-B? A. I developed one 
latent fingerprint on the outer envelope of the glassine envelope and com- 
pared the latent fingerprint with the fingerprints of Harold Foster, and it 
was my opinion that the latent fingerprints appearing on the glassine enve- 
lope were made by the same finger which made the right thumb impression 
appearing on the fingerprint card bearing the name Harold Foster. 

* * * * * 
Q. Tell me, sir: With regard to Government's Exhibit 6-C, did 
you find any latent print on that, sir? 
* *x * * * 
A. Yes. It is my opinion that the latent fingerprint appearing on Govern- 
ment's 6-C was made by the same finger which made the left middle finger 
print appearing on the fingerprint card bearing the name George Cornelius 
Carter. 
* * * 
SYLVESTER WALLACE 
called as a witness for and on behalf of the Government and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Tell me, sir, your name is Sylvester Wallace? A. Yes, sir. 

Q. Mr. Wallace, I will ask you whether or not you are the person 
Sylvester Wallace named in Count 1 as a co-conspirator with John T. 
Brown, Harold Foster, George Carter, Benjamin Thornton, Charles J. 


Thornton, Carlton Bryant and Ellsworth Hollman? A. Iam. 
* * * * * 


Q. I would like to direct your attention, Mr. Wallace, to the period 
December 11, 1959. I will ask you if you had occasion to meet an Agent 
Lozowicki at that time from Baltimore? A. Yes. 

Q. At the time you met him did you know he was a Federal Bureau 
of Narcotic agent? A. No, I did not. 
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Q. When you met him, sir, was there anyone with him? A. Yes. 
Q. Would you recognize the name Ellsworth Hollman? A. Yes, sir. 
Q. Possibly the nickname Duke? A. Yes, sir. 
Q. I will ask you, sir, on that occasion whether or not you sold or 
transferred any narcotics to Hollman and to Lozowicki? A. Yes, sir. 
* * * * * 
Q. Tell me, sir: Where did you get that narcotic? A. I got it 
from Foster. 
Q. From Harold Foster? A. Yes. 
* * * * * 
Q. Let's go to the first week after the New Years, January 8, sir. . 
Let me ask you, sir, whether or not on 8 January you met an Agent 
Lozowicki with a man by the name of Bob, a colored agent? A. Yes,I 
remember. 
Q. Let me ask you, sir, was there any transaction relative to 
narcotics in other words, did you seli or transfer narcotics to either one 
of those agents on that date? A. Yes, I did. 
Q. Where did you get those narcotics? A. I got them from Harold 


Foster. 


* * * * * 


Q. Now, sir, I would like to take you to the date of the 13th of 
January, about four or five days after this one where you met Robinson. I 
will ask you, sir, if on this occasion, the 13th of January, you sold or trans- 
ferred any narcotics to Agent Robinson near the corner of 7th and I Street, 
Northeast? A. Yes, sir,I did. 

Q. Where did you get those narcotics, sir? A. From Harold Foster. 

* * * * * 

Q. All right, sir. On the 22nd of January of 1960, Mr. Wallace, I 
will ask you whether or not you sold approximately a total of 42 capsules 
to Agent Robinson in the unit block of Quincy Place, Northwest? Do you 


remember that? A. Yes, sir. 
* *x * 
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Q. Now, on the 16th of February 1960, Mr. Wallace, I will ask you 
whether or not you sold some 105 capsules or transferred them to Agent 
Robinson at 4th and K Streets, Northwest? A. Yes, I did. 

Q. Tell me, sir, do you know a person by the nickname of Fat Daddy ? 
I believe his correct name is Burton. A. Yes,I do. 

Q. A person by the name of Hatchard? A. Yes, sir. 

Q. Did you see them on that day? A. Yes, sir. 

Q. Where did you see them, if you recall? A. I met them on North 
Capitol Street, when I was with Agent Robinson. 

Q. Did you go anywhere with them, sir? A. Out Northeast. 

Q. Where did you go at that time out Northeast? A. I think it was 


on 16th Street out by the school somewhere. 
* * * * * 


Q. Where did you get the narcotics on this occasion? A. 1836 D 


Street. 
Q. And from whom, sir? A. I got it from Harold Foster. 
Q. Harold Foster? A. Yes, sir. : 
Q. When you went to this address on D Street on this last occasion, 
did you have any wait to get those narcotics? A. I had to wait quite some 
time. 
Q. While you were waiting, sir, at any time did you see anyone else 
at those premises, on or about those premises ? 
* * * * * 
THE WITNESS: At the time I was waiting -- later on the Thornton 
boys came. 
BY MR. SMITHSON: 
Q. By Thornton boys do you mean Charles or Boo Thornton and 
Ben Thornton? A. Yes. 
Q. They came into where? A. 1836 D. Street 
Q. Is that where Foster was living at that time? A. Yes. 


* * * * * 


HAROLD FOSTER 
called as a witness by and on behalf of the Government and, having been 
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first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 
: Q. *** Tell me, sir, I will ask you if you are the one who has the 
nickname of Luscious? A. Yes. 
* * * * * 

418 Q. Now, I'd like to direct your attention, sir, to the latter part of 
November or the first of December of 1959, that is, last year. I will ask 
you, sir, if you had any conversation with anyone regarding the sale of 
narcotics? 

MR. FEIT: The same objection, if Your Honor please. 

THE COURT: The same ruling. 

THE WITNESS: Yes. 

BY MR. SMITHSON: 

Q. Go ahead, sir. A. Yes. 

Q. With whom did you have that conversation? A. With the Thorn- 
ton boys. 

Q. The Thornton boys? A. Yes. 

Q. Is that the same Thorntons, Charles Thornton and Benjamin 
Thornton you referred to? A. Yes. 

* * * * * 

419 Q. This conversation that you had with the Thorntons relative to 
the sale of narcotics, where did that take place, sir? A. Defrees Street. 

420 Q. Do you recall the number? A, 62. 

Q. 62 Defrees Street? A. Yes. 

Q. In what section of the city is that, sir? A. Northwest. 

Q. Is it in the District of Columbia? A. Yes. 

Q. Would you relate to us, sir, the conversation you had with these 
defendants relative to the sale of these narcotics, what was said to you and 
what did you say? A. Benjamin wanted to know if I wanted to work for him. 
So, he had to, in return, get permission from Charles. And, so, the follow- 
ing day, or better, I went back and then I was supposed to go to work for them. 
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Q. What were you to do, sir, and how was it to be run, if you know? 
A. To answer the phone and sell narcotics. 

Q. Well, tell me, sir, what, if anything, were you to cae for this? 
A. $50. 

Q. Tell me, sir, was there any place that you had, or did anyone 
else have a place where this was to be done, this sale of these narcotics? 

A. It was in Defrees Street. , 

Q. I want to know this, sir: Who paid for the place, if you know, or 
who selected it? A. Benjamin. 

* * * * * 
Q. Tell me, sir, do you know, at 62 Defrees Street, Northwest, 


who lives there ? 
* * * 


A. Benny Thornton was staying there. 
Q. Was there anyone else staying there? A. With his madam, I 


guess. 

Q. All right, sir. Now tell me, do you know the address 49 Defrees 
Street, Northwest? A. Yes. 

Q. How did you first come in contact with that address? A. I was 
living there. ) 

Q. You were living there, sir? A. Yes. 

Q. Was this before or after the Thorntons had approached you with 

regard to the sale of narcotics? A. After. 

Q. Well now, tell me, sir, when they made this approach to you to 
sell narcotics, did you take them up on it, so to speak, or did you agree to 
it and did you, in fact, sell or transfer narcotics from a place in the District 
of Columbia? A. Say that again. 

Q. Tell me, sir, did you accept the proposal or the offer of the 
Thorntons to sell narcotics for them? A. Yes. 

Q. And did you, in fact, sell narcotics for them? A. Yes. 

Q. What were you selling, sir? A. Heroin. 

Q. Heroin? A. Yes. 

Q. And I would ask you this, sir, where did you first begin to sell 
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this narcotic for the Thorntons? A. It was in Defrees Street. 

Q. Would that be 49 Defrees Street? A. Yes. 

Q. Tell me, did you go to any other address besides 49 Defrees 
Street, or did you have any other place where you sold narcotics later on? 
A. Yes, on Ninth Street and D. 

Q. Do you recall the address, sir? Do you recall the address? 
A. Not on Ninth, I don't recall, no. 

Q. Tell me, would the number 600 Ninth Street, Northeast refresh 
your recollection? A. Yes. 

Q. How far is that from No. 9 Precinct, if you know? A. Halfa 
block. 

* * * * * 

Q. Does the address 1836 D. Street, Northeast mean anything to 
you? A. Yes. 

Q. What was it? A. Heroin. 

Q. Sir? What was this place 1836 D Street? A. An apartment. 


Q. Let me ask you this, sir: Was it where you were? Was it your 


apartment? A. No, it wasn’t mine. 
- Q. How did you know about it, sir? Whose apartment was it? 
A. It belonged to the Thornton boys. 
It belonged to the Thorntons? A. Yes. 
Tell me, sir, did you sell any narcotics out of 1836 D Street, 
A. Yes. 
At that address, sir, did anyone else ever stay there with you? 


Who was that? A. Sylvester Wallace and George Carter. 

George Carter? A. Yes. 

Tell me, would that be the person Bumpsey? A. Yes. 

I will ask you, sir, if that Bumpsey or George Carter is the 
same George Carter you have previously identified here this afternoon ? 
A. Yes. 

Q.. Tell me, sir, did George Carter sell narcotics from those 
premises? A. He was selling it, but whether he had a salary or not Iam 
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not quite sure, but I know he was selling them but he was selling merely 
for -- to keep his own habit up, sort of doing a favor. 
* * * * * 
Q. Tell me, sir, where would you get this narcotics that you would 
sell? A. From the Thorntons. 
Q. They would bring it to you, sir? A. Yes. 


* * * * *' 


Did you ever see the narcotics capped up, sir? A. Yes. 
* * * * * 
You mean to place it in capsules? A. Yes. 
Who would do this, sir? A. The Thornton boys. 
Where would this take place? A. In the house. 
Would that be 1836 D Street? A. Yes. 
* * * * * 
Let me ask you, sir, do you know the premises 76 Randolph 
Yes. 
Have you been there? A. Yes. 
Whose premises were they? A. The Thorntons. 
Pardon me? A. The Thorntons. 
Did you stay there? A. Yes. 
Did anyone else stay there? A. Yes. 
Who? A. Bumpsey. 
Is that George Carter? A. Yes. 
* x * *x * 
428 Q. To whom would you give the money, sir, that you received from 
the sale of this narcotics? A. To Benjamin. 


* * * * * 


Q. From whom would you receive the narcotics? A. From both. 
* * * * * 


Q. That is both Boo and Benny? A. Yes. 


* * * * * 


429 Q. How often would you receive narcotics during a week's time 
from the Thorntons? A. Every two or three days. | 
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' Q. Id like to direct your attention for a minute to March the Lith 
of this year, to the vicinity of 62 L Street, Northeast. I will ask you, sir, 
if you at that date and at that place participated in a sale of narcotics to 
Agent Robinson? A. Yes. 

Q. You know Agent Robinson now? A. Yes. 

_ Q. Was there anyone with you at that time, sir? A. Yes. 

" Q. Who was that? A. Carter. 

Q. Tell me, sir, what did Carter do or say on that occasion with 
regard to this sale? A. He didn't do anything, to my knowledge. 

' Q, Well, tell me, sir, did you have the narcotics? A. Yes, I had 
them. 

Q. Did you receive the money? A. No. 
430 Q. Who received the money? A. Carter. 
* * * * * 
431 Q. This narcotics, sir, that you would sell to the agents and to 
others, did you get all of it from the Thorntons that you have indicated? 
A. Yes. 
Q. Or did you have any other source? A. The Thorntons. 
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Q. All that you had came from there? A. Yes. 
* * * * * 


432 Q. On any occasion, sir, that you can recollect, did you ever have 
to keep Sylvester Wallace waiting to get narcotics from the Thorntons ? 
A. At one time on D Street. 


Q. Would that be that 1836 D Street? A. Yes. 
 Q, And I will ask you about how long you kept him waiting, sir, 
if you know? A. I guess about an hour or better. ; 
433 Q. And did you receive any? Did anyone bring any there, sir? 

A. Yes. 

Q. Who brought it? A. I got them from both of them when they 
got through capping them. 

Q. Were both there, sir? A. Yes. 

* * * 
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Q. I'd like to direct your attention, Mr. Foster, to May 3rd of 
1960. Let me ask you, sir, are you acquainted, familiar with the area of 
lith and Monroe Streets, Northwest? A. I know where it is. : 

Q. I will ask you, sir, whether or not you saw anyone, receive any 
narcotics, any heroin from anyone at that particular section of May 3rd, 
1960? A. Yes, Carter and I. | 

Q. Carter and you, both? A. Yes. 

Q. From whom did you get it, sir? A. From Charles. 

@. That is Boo Thornton? A. Yes. i 


* * * * 


Washington, D. C. 
October 20, 1960. 


* * 
HAROLD FOSTER 
resumed the stand and, having been previously duly sworn, was examined 
and testified further as follows: 
FURTHER DIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Mr. Foster, I believe yesterday that I had inquired of you and 
you had advised us that on the 3rd of May you and George Carter had re- 
ceived some 300 and some capsules of heroin on Monroe Street from the 
defendant, Charles "Boo" Thornton. Let me ask you this. What house had 
you been selling, you and Carter been selling narcotics from prior to that 
date you received that on Monroe Street? A. Randolph Place. 

Q. Would that be 76 Randolph Place? A. Yes. 

Q. Let me ask you, did you and the defendant Carter and Charles 
Thornton have any conversation relative to moving from or leaving 76 
Randolph. Place on that day or immediately before ? A. No. | 

Q. Was there ever any occasion when you received any instruc- 
tions regarding leaving of the premises that you were in because of any 


arrest of anyone? A. It was one. 
* * x * * 


Q. And tell me, how did you receive this information? From 
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whom did you get it? A. I didn't get it, Carter got it. 
Q. Carter got it? A. Yes. 
Q. Did he tell you or not? A. Yes. 
Q. What did he tell you? A. That we would have to move. 
Q. Did he say why? A. I think Benjamin Thornton had gotten 
arrested. 
Q. Do you know who he received that information from? A. From 
Boo Thornton. 
* * * * * 
CROSS EXAMINATION 
BY MR. RABY: 
Q. Mr. Foster, are you the same Foster who was convicted in 
May, 1956, for selling narcotics? A. Yes. 


* * * * * 


Q. You were indicted with these other defendants? A. Yes. 
* * * * * 

Q. And didn't you get some promise if you were to plead guilty and 
tell about the Thornton boys? Weren't you told that you would get some con- 
sideration? A. No. 

* * * * * 

Q. Now, did you come -- when you were locked up in jail -- did they 
bring you down to the District Attorney's Office? A. Yes. 

Q. When you got there who was there? A. A jury of some sort. 

Q. A jury. Didn't you talk to the detective before you went to talk 
before the jury? A. DidI? No, I talked to the District Attorney. 

Q. You talked to the District Attorney? A. Afterwards or before , 
one or the other. 

Q. You talked to him. What did you tell him? A. I didn't tell him 
anything. I just told him I was supposed to go before the grand jury. 

446 Q. Were any promises made to you that if you would plead guilty 
that certain counts would be dropped against you? A. No. 


* * * * * 


Q. You were asked what arrangements -- Strike that. What 
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arrangements were made when you sold these narcotics to these various 
people as to prices for it? Strike that. Who made the arrangements for the 
price of the narcotics you sold? : 
THE COURT: Who fixed the amounts? 
MR. RABY: Yes, the amounts. 
THE COURT: Who told you what price you ought to get for 
narcotics ? 
THE WITNESS: The Thorntons. 
* * * 
BY MR, RABY: 
Q. Mr. Foster, are you the same Foster that was convicted June, 
"51, for petty larceny and served 360 days? 
MR. SMITHSON: Objection to the sentence. 
THE WITNESS: Yes. 
* * 
BY MR. RABY: 
Q. Are you the same person that was convicted in 1955? 
MR, SMITHSON: Objection. For what? 
THE COURT: Of what ? 
MR. RABY: Of petty larceny. 
THE COURT: All right. 
THE WITNESS: The same. 
* * 
BY MR, RABY: 
Mr. Foster, do you use narcotics? A. Yes. 


. Were you using narcotics at the tire you were selling them? 


Q. Did you use it prior to selling it? A. I have. 

Q. When were you arrested? A. In May. 

Q. In May? A. Yes, 31st. 

Q. Prior to your arrest, how long had it been before you had used 
any? A. The day of my arrest I used it. 

Q. You had used it that day? A. Yes. 


* * * 


481 


482 
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FRED NEAL 
was called as a witness by the Government, and having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Mr. Neal, will you give us your full name, sir? A. My name 
is Fred Neal, N-e-a-l. 
Q. And your employment, Mr. Neal? A. Iam the manager of 
Customer Service, Western Union Telegraph Company, Washington, D. C. 
' Q. And tell me, sir, I will ask you whether or not you are the 
custodian and the proper holder of the records of the Western Union Tele- 
graph Company relative to telegrams and/or money orders that may be 
dispatched through your service? A. Iam. 
Q. I will ask you if, pursuant to any subpoena, you have brought 
certain documents here with you? A. Ihave. 
Q. May Ihave them? 
(The witness hands documents to Mr. Smithson.) 
MR. SMITHSON: Your Honor, at this time, I would like to start 
and mark these items as Government Exhibit for identification in the fol- 
lowing manner: 11A, 11B,11C,11D,11E,11F, 11G, and 11H. 


(Telegrams marked for identification as Govern- 
ment's Exhibits Nos. 11A through 11H.) 


MR. SMITHSON: Your Honor, at this time, may I have marked 
for identification the following items, Government Exhibits 12A, 12B, 12C, 
12D, 12E,12F, 12G, and 12H? 

THE COURT: They may be so marked. 


(Telegrams marked for identification as Govern- 
ment's Exhibits Nos. 12A through 12H.) 


(Mr. Smithson shows exhibits to defense counsel.) 
BY MR. SMITHSON: 
Q. I show you, Mr. Neal, Government Exhibits 11A through 11H, 
and ask you to examine them and state what they are. 
(The witness examines.) 
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MR. SHORTER: Your Honor, I will stipulate they are facsimilies 
or originals of certain messages that were -- at least in respect to 11A, I 
think that's the one, 11A, a facsimilie of a telegram that was -- telegram 
money order that was sent by Mr. Bryant. 

BY MR. SMITHSON: 

Q. Tell me, sir, is it normal for these records to be kept by you, 
by your service? A. Yes, it is. 

Q. Maintain such a file? A. Yes, sir. 

Q. And I will ask you, sir, whether or not these records indicate 
that they were -- the messages were, in fact, sent and the money orders? 
A. Yes. 


Q. All right, sir. And are these part of the documents that you 
have brought in here pursuant to the subpoena? A. It is. 

Q. Do these documents, sir, the telegrams indicate 2ay telephone 
services from which the message was received? A. State that 


again. 

Q. Do the documents, the telegrams and/or the money orders 
indicate on any of those documents whether or not any telephones were used 
to call in those messages? A. The telephone was used to call in the tele- 
grams. 

Q. All right. And is that indicated on the telegrams? A. You 
have them. Yes, they are. : 

Q. Let me ask you this. I show you Exhibits 12A through 12H. 
Would you examine those and state what they are. A. These are telegrams 
all of which were filed by telephone and recorded in our office. 

Q. And tell me, sir, were those records kept as a part of your 
services there as the file copy of such messages? A. Yes, sir. 

Q. Do those messages, sir, indicate that they were, in fact, sent 
to the addresses indicated thereon? A. Yes, sir. ; 

Q. Do they indicate, sir, a subscriber as well as a signature of 
the person sending the message? A. Yes. 

Q. Do they also indicate whether or not there was a telephone 
service or number used, sir? A. Yes. 
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Q. Do they indicate, sir, the address to which this is billed? Of 
the subscriber, in other words? A. The address is indicated on several of 
them. 

Q. All right, sir. With regard to these particular documents, sir, 
1 will ask you whether or not, this is to the series 11A through 11H, I will 
ask you whether or not, sir, these documents, the\telegrams and the money 
orders, are addressed to one John T. Brown, in New York City, 200 West 
90th Street? A. (Witness examines.) All of the money orders are sO 
addressed. 

Q. All right, sir. I show you, sir, Government Exhibits 12A 
through 12H. I will ask you, sir, whether or not the majority of such items 
are not addressed to John T. Brown, 200 West 90th Street, Northwest, with 
the one exception, and that one to the same address, but a different person? 

MR. SHORTER: Objection, Your Honor. 

THE COURT: Overruled. 

MR. FEIT: If Your Honor please, I will join in the objection and I 
want to make -- the question, I object to the form of the question. I think 
the question should be more specific. I object to it. 

THE COURT: All right. Mr. Smithson will reframe the question. 

BY MR. SMITHSON: 

Q. All right. To whom are they addressed? A. Seven of these 
telegrams were addressed to John T. Brown, at 200 West 90th Street, New 
York. 


Q. And who is the indicated sender, sir? A. The indicated sender 
on each is indicated as Bow, B-o-0. 


Q. B-0-0? Bow? A. Yes, sir. 
* * * * * 


THE WITNESS: Do you want me to indicate the numbers to which 
these messages were charged? 
BY MR. SMITHSON: 
Q. Yes, and the name and address. A. The first is charged to 
‘Lincoln 3-0568. The subscriber's name is indicated as Harold Williams, 
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1836 D Street, Northeast. 
* * * * * 
THE WITNESS: The second addressed -- is charged to Lincoln 
3-4819 and the subscriber is indicated as initial "C" Minor, M-i-n-o-r. 
The third is charged to Lincoln 3-4819; the subscriber is indicated 
as C. Minor, 1271 Meigs, M-e-i-g-s, Northeast. 
The next is Lincoln 3-4819. The subscriber is indicated as Carrie 


Minor. 

The next is charged to Decatur 2-8832. The subscriber is Frank 
Harris. ; 

Another, Lincoln 3-4819, subscriber, Carrie Minor. 

Another, Lincoln 3-4819, subscriber, Carrie Minor. 

The last was filed over a coin box, Lincoln 3-98-- I beg your pardon -- 
Lincoln 3-9736. 

MR. SMITHSON: Your Honor, the Government offers 11A through 
11H and 12A and 12H. ) 

MR. FEIT: Objection. 

MR. SHORTER: Your Honor, before they are admitted may counsel 
have the privilege of cross examining this witness to determine whether 
or not these documents are admissible ? 

THE COURT: Yes. 

MR. SHORTER: Has Mr. Smithson finished with the witness? 

MR. SMITHSON: Yes, I am. 

CROSS EXAMINATION 
BY MR. SHORTER: 

Q. May I see the subpoena, sir, that Mr. Smithson alluded to as 
having been served on you to produce these documents ? 

(The witness gives him a document.) 

MR.SHORTER: May I have this marked as Defendants' Exhibit 
No. 8, I think -- 2. 

(Subpoena marked as Defendant's Exhibit No. 2.) 
490 Q. Now, sir, prior to the time that you received this subpoena, 
which dcesn't bear a date, had these exhibits, these documents that have 
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been marked as Government's Exhibits 11A through 11H and 12A to 12H, 
been inspected in your offices, sir? A. No, sir, not to my knowledge. 

Q. When I say inspected in your offices, I mean, had any member 
of the Federal Narcotics Bureau, or any member of the United States 
Attorney's office, previously been to your office and seen these telegrams? 


A. Yes, they were, some of them were inspected. 

Q. And which officers, if you know, sir, had come to your office 
previous to the time that you received the subpoena? A. Mr. Wurms. 

Q. And did Mr. Wurms have with him any authorization from Mr. 
Bryant or Mr. Brown to permit you to let him to inspect these telegrams, 
sir? A. I had a subpoena from him. 

Q. He had 2 subpoena, sir? A. Yes, sir. 

Q. And which of these two subpoenas, was it? 


(Witness looks and hands more papers to Mr. 
Shorter and Mr. Shorter examines.) 


MR. SHORTER: May I have these marked as exhibits for identifica- 


THE COURT: It may be done. 


(Subpoenas marked Defendants' Exhibits Nos. 3, 
4, and 5 for identification.) 


BY MR. SHORTER: 

Q. Now, prior to the time that Mr. Wurms came to your office with 
this subpoena that you have just handed me, had he been permitted, sir, to 
see any of these documents that have been marked as exhibits? A. Only 
after I -- we had -- only after the subpoena had been served. 

Q. Well -- 

THE COURT: Only after the subpoena had been served. That 
answers your question, doesn't it? 

MR. SHORTER: I heard the witness, Your Honor. 

BY MR. SHORTER: 

Q. How did he know which -- what to include when he prepared 
his subpoena, sir? Had he -- 

MR. SMITHSON: I don't see how this witness could answer what 
Mr. Wurms had in his mind. 
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THE COURT: That's right. Objection sustained. He couldn't tell 

what was in another man's mind. 
BY MR. SHORTER: 

Q. Well, did Mr. Wurms have a subpeona the first time he came 
to your office, sir? A. Yes, to the best of my recollection that is true. 

Q. Now, I show you what has been marked as Government's Ex- 
hibit No. 11A for identification, and that, I believe, is the original of a form 
that is kept in your office on which the customer puts down some directions 
to the Western Union Telegraph Company. Is that not correct? A. That's 
right, sir. 

Q. Now, if I understand Government's Exhibit No. 11A, that form 
is used in the preparation of Western Union Money Orders, is it not, sir? 
A. That's right. 

Q. Now, is it indicated there, sir, who the customer is? A. You 
mean the sender? 

Q. Yes. A. It is indicated as Carlton Bryant, B-r-y-a-n-t. 

Q. Now, what direction, by executing that form, that is Govern- 
ment's Exhibit No. 114, in the fashion in which he did -- I see some hand- 
writing there and I assume that that's Mr. Bryant's writing, that that's the 

customer's writing -- by reason of that writing, sir, what did he 
direct the Western Union Telegraph Company todo? A. He directed the 
company to pay $300 to John T. Brown, 200 West 90th Street, New York City. 

Q. And what else did he direct? A. Also a supplementary mes- 
sage that accompanied the money order which reads, "Wire que, q-u-e, 
Christmas, X-m-a-s, message." 

Q. All right. Now what does that mean, sir? Does that have 
something -- 

MR. SMITHSON: Objection, Your Honor. That has nothing to do 
with the admissibility of the documents. 

MR. SHORTER: I want him to explain -- 

THE COURT: Your cross examination goes to the admissibility 
of these documents now. ! 
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You may have a regular cross examination whether or not -- after 
these have been admitted in evidence, if they are. 

This is as to the admissibility entirely, Mr. Shorter. That was 
your request. 

MR. SHORTER: If I can't ask the witness that question then, I will 
stop here and then I will -- if the Court will indicate to me when I might 
ask these questions later on, sir. 


THE COURT: In your regular cross examination, you may, of course. 

MR. SHORTER: Thank you, Your Honor. 

MR. FEIT: If Your Honor please, I believe that Mr. Smithson 
offered these documents into evidence. I object. 

THE COURT: Objection overruled. They may be received in 
evidence. 

MR. RABY: Your Honor, I join in that same objection for my client. 

THE COURT: Let the record show that. 

MR. SHORTER: I object. 

MR. FEIT: We all join. 

THE COURT: All right. 


(Government's Exhibits 11A through 11H and 12A 
through 12H for identification received in evidence.) 


MR. SMITHSON: Your Honor, the documents speak for themselves 
and in that event, I would like to pass these to the jury as a unit? 

THE COURT: You may. 

MR. FEIT: Well, if Your Honor please, before that time, I objected 
to the offer of these documents into evidence. 

Now, if they are shown to the jury, so the contents therein -- I 
would like to argue -- I would like that blocked out or excised. There are 
messages there and I didn't go into -- you didn't permit Mr. Shorter to ask 
various questions. 

THE COURT: That was merely -- his examination was merely as 

to the admissibility. 

Now they have been received in evidence. I don't see why the jury 


can't see them. 


77 


MR. SHORTER: Your Honor, may we come to the Bench? 
THE COURT: You may. 
(At the Bench:) 

MR. SHORTER: Your Honor, in respect to some of these tele- 
grams, some of these exhibits, they are actual telegraphic messages and I 
don't think that these messages can -- the contents of these messages can 
be divulged. I think it is perfectly proper for Mr. Smithson to show that on 
such and such a date, such and such a person sent a telegram, but I think 
that -- 

THE COURT: I think there is a statute on that, isn't there? 

MR, SMITHSON: Yes. 

MR. SHORTER: Here is the statute right here, Your’ Honor. That 
is the one I have been talking about. 

MR. SMITHSON: But that doesn't apply in this case because there 
is no interception, Your Honor. 

THE COURT: No, there is no interception. 

MR, SMITHSON: I cite to the Court the case of Sullivan against 
the United States -- 

THE COURT: I have gone into this, assuming that something like 


this would occur. I am satisfied that they are properly received. 
MR. FEIT: If Your Honor pleases, the contents thereof are sent 
from some people in that the defendants or co-conspirators in this case -- 


money orders sent to -- 

THE COURT: Well, they are going to go in for what they are worth. 

MR. SMITHSON: May I cite to the Court and to counsel who have 
again overlooked that portion of the conspiracy count wherein the defendants 
and the co-conspirators are charged with conspiring with the named de- 
fendants and others unknown to the Grand Jury. 

I would cite to that, Your Honor, the Court of Appeals' opinion 
in the Monroe case and the Court of Appeals' opinion in the Bell case, and 
numerous Supreme Court decisions which have held that that is perfectly 
permissible, even to the extent where one defendant alone is charged with 
conspiracy and with another unknown to the Grand Jury. 
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THE COURT: That is quite clear. I will overrule your objection. 

MR. SHORTER: Your Honor -- 

THE COURT: You may show those to the jury. 

MR, FEIT: May we have an objection? 

THE COURT: Certainly. Overruled. 

(In open Court:) 
MR. SMITHSON: At this time, Your Honor, for the record, I am 
passing these among the jury, 11A through 11H. 
(The jury looks at the exhibits.) 
MR, FEIT: May we approach the Bench? 
THE COURT: You may. 
(At the Bench:) 

MR. SHORTER: Your Honor, could we have a hearing outside of 
the presence of the jury to determine how the notice of these telegrams and 
these money orders came to the attention of Agent Wurms? 

THE COURT: I assume that he will be a witness on the stand and 
you will determine that at that time. 

MR. SHORTER: Well, the harm will be done, Your Honor. 

MR. FEIT: We want to inquire on a voir dire, Judge, at this time, 
and question only as to how these messages came and I think that would -- 

THE COURT: If this isn't properly connected up, the jury will be 
told to pay no attention. This is to be connected up, but you can't do it with 
one witness and you can't do it at one time, so I refuse to give you this 
permission right now. 

MR. SMITHSON: I might state to the Court, as an officer of this 
Court, that I made a very careful effort that there was nothing in the way of 
illegal evidence here, that there was no wire-tap and there is no intercepted 
message used in the presentation of this case. 

MR. SHORTER: Well, let me say this, as an officer of the Court. 
Mr. Wurms was walking around prior to the time this case came down with 


some of these telegrams in his pocket showing them to one of the defendants 
in this case. 
And how he happened to have gotten it, I don't know. 
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MR. SMITHSON: Well, apparently , counsel doesn't read the acts 
of Congress when they passed the Narcotic Control Act of 1956, they gave 
the narcotic agents the power to seize certain -- 

MR. SHORTER: I understand. I understand that. 

MR. SMITHSON: -- and that is the virtue of the reason by which 
they get this information. ; 

MR. SHORTER: I understand that and I understand that is the 
authority on which he went to the telegraph office, but the question is, how 
did he come to learn this in the first place? 

MR. SMITHSON: Well, I can assure you that it was not by wire-tap. 

MR. ELLIS: Well, let's get it from him. 

THE COURT: If it is shown to be wire-tap, why it is all out. 

MR. SHORTER: Well, the jury is sitting there now reading each 
item -- 


THE COURT: I know. Iknow. Now, I am not going to listen to 


any more of it. 
MR. FEIT: Let me make a motion to examine Wurms a if Your 
Honor makes a ruling -- 
THE COURT: You can't examine him now. He is going to be a 
witness -- 
MR. SMITHSON: That is correct, Your Honor. He will be a wit- 
ness for some time. 
THE COURT: Yes. 
MR. FEIT: Your Honor, we cannot examine him eae 
THE COURT: Not now. 
MR. FEIT: Well, we made the motion for the record. 
* * * * * 
(In open Court:) 
MR. SMITHSON: Your Honor, at this time, the Government, I 
believe, has already offered exhibits, but for the record 12A through 12 H 
consisting of the telegrams addressed to John Brown, from the person Boo 
with the exception of just one, the last one, that the witness has heretofore 
indicated were in his custody and he has produced. 
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500 MR. FEIT: if Your Honor please, the same address may be an 
apartment house with 100 persons living there. 
' HE COURT: Well, see it for what it is worth, anyhow. 
* te * * * 
BY MR. SHORTER: 
Q. Mr. Neal, I show you what has been marked as Government's 
Exhibit No. 11-A and Government's Exhibit No. 11-B. Now, I believe you 
were telling us, a little earlier, that Government's Exhibit No. 11-A is a 
form that the customer prepares? A. Yes, sir, as a rule. 
Q. And it constitutes directions to Western Union Telegraph 
Company ? A. That is correct. 


Q. Now, are you able, sir, by looking at that document, that is, 
Government's Exhibit No. 11-A, to tell me when it was sent, when the 
customer was in your office? A. We refer to that as being the time filed, 
and this was filed on December 24, 1959, at 9:47 p.m. 


Q. Christmas Eve? A. That is correct. 

Q. Sir, was Government Exhibit No. 11-B also prepared by virtue 
of the directions contained in Exhibit No. 11-A? A. Yes, sir, this was @ 
draft prepared in the New York office pursuant to this order and it is dated 
December 24, 1959. 


Q. Also on Christmas Eve? A. Yes, sir. 
* * * * * 


' 


& 


; Q. Getting back to subpoenas that you say were served on you by 
Agent Wurms, and they have been marked as Defendant's Exhibits Nos. 4 
and 5, can you tell me, sir, by looking at those exhibits, when it was that 
Agent Wurms brought them to you? A. Well, they are not dated as of 
the time received. They are filled in at the bottom as May 17, which I 
assume to be on or about that date. 

Q. That is one of them. Which one is that, sir? It has ink nota- 
tions indicating the exhibit number. A. That would be No. 5. 

Q. Look at No. 4, sir. Would you tell me what date, approximately , 
sir, that you received that subpoena? A. This was on April 28th, 1960. 
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Q. And do you recall, sir, that it was approximately April 28 that 
Mr. Wurms was in your office in connection with those subpoenas, sir? 

A. To the best of my knowledge. 

Q. Now, what contact or communications had you had with Agent 
Wurms or any other officer of the Narcotic Bureau prior to the time those 
subpoenas were brought to you? A. I had had several calls from the office 
of Agent Wurms, asking to secure certain documents, describing them, 
giving the dates and so forth. 

Q. That is to say, sir, that he had the dates that he was interested 
in prior to the time that he came to you with the subpeonas? A. Yes, sir. 

Q. Now, sir, these dates that he discussed with you, had they been 
indicated to him or released to him through you or through anyone in your 
office, sir? A. They were not released by me or my office. Ido not know 
where he obtained the information. 

Q. In order that I might understand you, sir, at the time that you 
first talked to Officer Wurms or someone from his office, it was over the 


telephone, was it not? A. Yes, I am quite sure it was, and, yet, I couldn't 
absolutely say. 

Q. Well now, you do recall, sir, that the time you talked to either 
him or someone else from his office they were making inquiry about 


particular telegrams and particular communications, giving you the dates 
thereof and the senders and receivers thereof? A. That is right. 

Q. And it was some time thereafter that he came to your office 
with the subpeonas? A. Yes. I mean, I think that is true. 

Q. Now, when he came with the subpoenas, sir, did the subpoena 
direct that you bring any portion of your records to some place, or did the 
subpoena direct that you permit him to examine your records there at the 
office of the Western Union Telegraph Company? A. They were not carried 
to any office. Whichever documents that he saw were reviewed in my office. 

Q. Now, are you able to tell us, sir, whether or not he looked at 
documents called for by that subpoena, or did he look at other documents 
as well, sir? A. Iam sure he didn't see any other documents. 
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Q. Did you supervise this, sir? A. Yes, I did supervise it. 
Q. And were you present at all times? A. Yes, as far as I -- 


there was only one occasion when I was not present, and that was when he 


requested certain documents, and these notations were made by someone 
else; but I carried through on it. 

Q. Now tell me, sir, is your office located at 1405 G Street, North- 

west? A. That's right. 
* * * * * 

Q. Where were these records kept in that office, or in that portion 
of the space occupied by Western Union in the building, sir? A. There are 
two answers to that question. Telegrams are maintained in our bookkeeping 
department in the same building. The money order records are maintained 
in our,money order auditor's office in Minneapolis, Minnesota. 

Q. Now, did you obtain the money order records from Minneapolis, 
sir, prior to the time that he arrived? A. Yes, I obtained them from 
Minneapolis. 

_ Q. He had asked you to get them and have them there when he was 
to come with the subpoena? A. Yes, sir. 

Q. And he knew exactly what it was that he wanted you to have 
there? A. That is correct. 

Q. Now, sir, did you receive any written communications or do 

you have any records of telephone conversations that you had with 
Officer Wurms relative to this matter prior to the time that he came to you? 
Do you have those records with you, any letters that he might have written 
to you, sir? A. There were no letters written. The only thing I have is my 
own notations as to the items that he requested. 

Q. And you have those with you, sir? A. Yes. 

Q. May I see them, please? A. Will you give me a moment? 

Q. Certainly. Take all the time you need. 

(There was a brief pause, during which the witness examined 
the documents.) 

Q. Did you find them, sir? A. Yes. I will try to describe what I 
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have here before me. I have a notation here dated April 28, which does not 
show the name of the person who called me, although I assume it was Agent 
Wurms, requesting me to secure two telegrams. 

Q. Now let me ask you this, sir: Had Agent Wurms been to your 
office prior to this date? A. I couldn't really truthfully answer that because 
these transactions were handled mostly by phone and I couldn't answer that 
truthfully. | 

Q. Let me ask you this, sir: Could Agent -- was there a time that 

Agent Wurms came to your office to inspect the records of your 
company? And when I say records of your company, I mean the records 
wherein these exhibits, Government Exhibits, were contained, without a 
subpoena? A. We do not permit anyone to examine our records here. They 
describe what they wish and we do any searching by our own employees. 

Q. And you do this without the sender's consent, if a person doesn't 
have a subpoena? A. Knowing that the records will be subpoenaed, those 
records are preserved for that purpose. 

Q. Well now, do you have any conversation with the particular 
agent about the contents or the message prior to the time that they come 
with the subpoena? A. About the contents of the messages? — 

Q. Yes, sir. A. Well, I don't know why that -- that wouldn't mean 
anything to me, the contents of the messages. 

Q. They want to look at telegraphic messages, do they not? A. Yes, 
telegrams. 

Q. Some of these contain messages, do they not? A. Yes, all of 
them have a text. 


Q. Is there any discussion between you and the agent concerning 

the contents of the text prior to the time that the agent comes with 
the subpoena? A. No, the text is something that isn't discussed. All we 
want to do is to produce the telegram. We are not interested in the text of 


it. We don't discuss it with an agent. There would be no necessity to do so. 
* * * * * 


Q. Is there any way for any third person -- 
THE COURT: Any unauthorized person. 


BY MR. SHORTER: 

Q. Any unauthorized person, including Mr. Wurms, to have a copy 
of this communication prior to the time that you permitted him to come to 
your office and look at it, sir? A. Not to my knowledge it would not. That 
would be most irregular. 

! Q. Unless either the sender -- unless either the receiver of this 
message gave him his copy, is that correct? A. That's right. I would say so. 
: * * * * * 

A. Ihave another notation here made by myself on May 17th, when 
I talked to Agent Wurms, and he requested two telegrams dated April 28th 
and May 2nd. 

Q. Did he say where they had come from, or did he give any other 
description of them? A. Yes, he gave me a full description of them. 

| Q. Read that description, sir. A. He gave me the dates of April 
28th, that they were filed -- one of them was filed at 11:55 p.m., eastern 

i daylight time, destined to New York City, with the signature of Boo 
and the amount of $1.15 which was charged to Lincoln 3-4819; and the other 
telegram involved is a telegram dated May 22nd -- beg pardon, May 2nd, 
7:52 a.m., eastern daylight time, destined to New York, signed Boo, the total 
of $1.15 also charged to Lincoln 3-4819. 

. * * * * * 

Q. Now, did the other communications, sir, that you have mentioned 
to us in the previous notation involve telegrams that were relayed to the 
Western Union Telegram Company over the telephone, sir? A. Yes, sir, 
the first one I mentioned of April 28th indicated that they were charged to 
the phone, which would indicate they were dialed by telephone. 

* * * * * 

A. The next notation was made during my absence on vacation, 

which is dated July 6th, and that described four telegrams and two money 
516 orders. 


Q. Did he give any other description? 
* * * * * 


A. One of the telegrams is dated February 10th. It was filed on that date 
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at 10:45 a.m., going to New York, signed Boo, and charged to Lincoln 3-9158. 
The second message , dated February 22nd, filed at 5:21 p.m., going to New 
York, signed Boo, charged to the same number -- no, I'm sorry, charged to 
Lincoln 3-4819. 

Q. Is that a different number than the one that you have mentioned 
previous? A. Yes, it is. 

* * * * * 

A. *** The third item is dated May 7, filed at 10:33 p.m., destined 
to Washington, D.C. That is signed Regina, and that was charged to Lin- 
coln 7-4784. 

The next is dated June 1st, filed at 4:45 p.m., addressed to Mrs. 
Nattie Kennison in New York City, signed Elnora. 

* * * * * 

A. *** Now, the next item is a money order dated May 13 for 
$300, payable to John Brown at New York City, signed Pearl Woodward. 
And the next and last is a money order dated June 23rd for $50 and it is 
just signed Harriette P. Woodward. I do not know to whom that was ad- 
dressed, but there are the notations that I have (indicating.) 

I have one more. 

Q. Yes, sir. A. This is dated September 20th, made by me, and 
asked for by Agent Wurms. It involved two telegrams, one dated April 19th, 
filed at 3:22 p.m., to New York City, signed Boo, and charged to Decatur 
2-8832. The other message was dated May 9th, 3:04 a.m., going to Wash- 
ington, D. C., signed Elnora Winston, and charged to Lincoln 4-1487. 

Q. All of these dates involve the year 1960, do they not? A. Yes, 
all of them in 1960. 

Q. Except December 1, and that is 1959? A. That's right. 

* * * * * 

Q. Now, most of the things or the telegrams or communications 
described in the subpoena correspond with the description of those matters 
that he had given you previously over the telephone? A. Yes, I think they do. 

Q. When you speak about money order records that were kept in 
Minneapolis, you are referring to Government's Exhibits Nos. 11-A,B,C, 
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D,E,F,G,and H? A. That's right. 

Q. And you sent for those pursuant to Officer Wurms' direction, 
did you not? A. That is correct. 

* * * * * 

Q. Mr. Neal, when Mr. Wurms came to your office with the sub- 
poena to inspect your records, did you permit him to reproduce any of the 
records that you allowed him to examine, sir? A. No, sir. 

Q. Did he make notations from your records, sir? A. I couldn't 
answer that, really; honestly, I couldn't. I don't know whether he did or not. 

Q. You didn't see him with a pencil or a pad? A. To the best of 
my knowledge, he did not. He described an item, I told him I had it. That 
was sufficient. 

Q. As a matter of fact, he already knew what it was that he was 
looking for? 


* * * * * 


THE WITNESS: He knew the description of the item. 


* * * * * 


REDIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. I show you, sir, these exhibits which are 12-A through 12-H. 
You have been asked, sir, with regard, on cross examination, to the in- 
dicated sender and subscriber. On certain of these items, sir, there is a 
name that appears at the bottom and on others there are not. What is the 
occasion for the name, shall we say, on Government Exhibit 12-D, Charles 

‘Thornton? A. After the message is recorded by our operator the usual 

question is, are you the subscriber, and upon receiving a negative reply, 
we ask the sender's name. And the name shown at the bottom is the name 
given to our operator as the dictator. 

Q. That is the Charles Thornton down here (indicating)? A. Yes, 
sir. 
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REC ROSS EXAMINATION 
BY MR. SHORTER: 

Q. Mr. Neal, in respect to Government's Exhibits 11-A, and 11-B, 
which was a Western Union money order from Mr. Carlton Bryant, one of 
the defendants in this case -- A. On December 24th. 

Q. -- on December 24th, had you at any time, up to the present 
time, obtained Mr. Bryant's permission or consent to divulge the contents 
of that message? A. No, sir. 

MR, SMITHSON: I object, Your Honor; not so far as it is relevant 
or material, but I don't believe it is required in view of the law. 

THE COURT: I will sustain your objection. 

MR. SMITHSON: I haven't anything else of the witness. 

THE COURT: You may be excused. 

Will you need him again? 

* * * * 
OPHIR CARL NANCE, JR., 
called as a witness by and on behalf of the Government and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 

Q. What is your occupation? A. Manager for the Chesapeake & 
Potomac Telephone Company. 

Q. Tell me, sir, is that affiliated in any way with the New York 
Telephone Company that would cover New York City proper? A. Yes, sir, 
we are all in the A. T. & T. Bell System. 


* * * * * 


Q. Tell me, sir, are the records of that particular section, Unit 


2, or any of the other units, as well as the New York Telephone Company 


records, available to you, sir? A. Yes, sir. 
te * * * * 


Q. *** At this time I would like to ask you whether or not the 
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records you have brought will have contained the telephone number, the 
address, the subscriber, and any toll charges or telegram charges on those 
records? A. Yes, sir, they do. 

Q. Directing your attention, sir, to the number Lincoln or LI 

3-4819, do you have any such records there? A. Yes, sir, I do. 

* * * * * 

Q. I show you, sir, what has been marked for identification, in- 
cluding its contents, sir, Government Exhibit 13. I will ask you to examine 
those contents. Would you state what they are, sir? A. This is a record 
for the service, listing the subscriber as well as the address and the date 
that service was installed and one previous number. 

Q. Would you tell me, sir, the address that is involved thereon? 

A. 1271 Meigs Place, Northeast. 

Q. And the subscriber, sir? A. Carrie B. Minor, Mrs. 

* * * * * 
- Q,. And what is the prior number likewise shown thereon, sir? 
A. Lincoln 3-3904. 

Q. Let me ask you this, sir: From the records which are avail- 
able to you as part of Government Exhibit 13, I will ask you whether or not 
you have any toll charges or telegrams dated December 25 of 1959? A. I 
have a call from Washington, D. C., to New York. 

Q. And the person calling, sir, is that indicated? A. Not on 
this -- well, just a moment, let me get the actual card on that particular 
call: It was a call from Thornton, T-h-o-r-n-t-o-n. 

* * * * * 

A. New York to Washington, and Thornton called the Lincoln 3 
number. It was Lincoln 3-4819. 

Q. Tell me, sir, does it indicate likewise theron the source of 
that.call, by number? A. The calling number in New York was 5829740. 

Q. I will ask you to again consult your records regarding Govern- 
ment Exhibit 13 for identification and see whether cr not you have any such 
record of a telephone call or telegram as of December 26th of 1959? 

A. December 26th? 
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Q. December 26th. A. Yes, sir, there was a call from New York, 
from a J. Brown, to Washington, D. C., Lincoln 3-4819. It was a collect 
call. : 

Q. Go, sir, if you will, to December 28th of 1959. I will ask you 
whether or not you had a call or a telegram on that date? A. there was 
a call from New York, from a C. Thornton, to Washington, D. C., Lincoln 
3-4819, collect. 

Q. I will ask you, sir, to go to December 31, 1959. Do you have 
any call or telegram on this date? A. There was a call from New York, 

from a J. Brown, calling Lincoln 3-4819. It was a -- 

MR, FEIT: If Your Honor please, objection to all this line of 
questions as regards my client. 

THE COURT: Your objection may stand. The same ruling, over- 
ruled. : 

THE WITNESS: And it was from No. 8749856 in New York. 

BY MR. SMITHSON: | 
Q. Tell me, sir, would you go to March 9, 1960. Do you have a 
record of 2 call on that date? A. Yes, sir, there was a call from New 
York from a Mr. Thornton. 

* * * *x * 

A. From Mr. Thornton. It has on the card T-h-o-r-n-t-o-n, and the 
called Lincoln 3-4819. 

Q. I will ask you, sir, about March 10,1960? A. Yes, sir, there 
was a call on March 10 from New York, from Mr. Thornton, calling Carrie 
Minor, Lincoln 3-4819. It was a collect call and accepted. 

Q. Date of April 11th, 1960? A. Yes, sir, there was a call on 
April 11 from New York, from Mr. Thornton, calling Lincoln 3-4819. 

* * é * * * 

Q. Now, sir, I will ask you to examine the records that you have 
brought pursuant to subpoena and see if you have a listing for a telephone 
record that you have brought for LI 3, Lincoln 3-9158, for an address of 
1836 D Street, Northeast, apartment 2? A. ‘Is that 9158? 
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Q. Lincoln 3-9158, changed to Lincoln 3-7499. A. Yes, sir. 
*x * * * * 

Q. I show you, sir, Government Exhibit 14 for identification and 
its contents. I will you ask you to examine it and state what they are, sir? 
A. We have the records. The service has been disconnected, Lincoln 
3-7499 was disconnected on June 13. 

Q. Ofthis year, sir? A. This was a change of telephone number 
on the 13th of June-of this year, yes, sir. 


Q. Tell me, sir, going to the record Lincoln 3-9158, when do you 


have the installation of service on that, sir? A. The date the service was 
established was on January 26, 1960. 

Q. And tell me, sir, when was it changed to Lincoln 3-7499 ? 
A. On March 22, 1960. 

Q. And discontinued, I believe you said, on June 2nd of this year? 
A. On June 13th. 

Q. Tell me, sir, what is the address listed for these numbers ? 
A. 1836 D, Northeast. 

Q. Does it indicate any apartment, or is it a whole dwelling, sir? 
A. Apartment 2. 

Q. Tell me, sir, in what name is it listed? A. For Harold 
Williams. 

* * * * * 

Q. Let me direct your attention to February 24 of 1960. I will 
ask you whether or not, sir, you have any telephone or long distance toll 
charge for that date? A. Yes, sir, on February 24th there was a call, 
collect call from New York from a Mr. Thornton to Lincoln 3-9158. 

Q. On March 10th of 1960, sir, do you have any collect call or 
telegram? A. There were two calls from New York on March 10th, both 
from Mr. Thornton, but there were two different numbers involved in New 
York. 

Q. On March 26th of 1960? A. Yes, sir, there was a call from a 


Mr. Thornton in New York, collect, to this number. 
* * * * 
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Q. I would like to ask you, Mr. Nance, if you have the record or 
can find a record in Government Exhibit 13 which relates to the premises 

1271 Meigs Place, Northeast? I will ask you, sir, if you find any 
record relative to the date of May 2nd, 1960? A. There is a telegram on 
May 2nd, sir. 

Q. A telegram from where to where, sir? A. From Washington 
to New York. It was signed Boo and the subscriber is Carrie Minor. 

* * * * * 

Q. Tell me, do you find any telegram, sir, or telephone , long 
distance call, relative to December 19, 1959, from that Government Exhibit 
13? A. There is acall on December 19th. This call went to Westbury, 
New York. The number there was ED 412 -- no, they called 516, was the 
routing on that, and it was 334, the number there. 


* * * * *: 


Q. *** Let me ask you, sir, if you brought with you, pursuant to 


that subpoena, records on the telephone Lincoln 7-4784, for Ben and Regina 
Thornton, 649 20th Street, Northeast? A. Lincoln 7 -- 
Q. 4784. A. Yes, sir. 
* * *x * * 

Q. I show you, sir, Government Exhibit 15 and its contents. Would 
you examine it, sir, and state what they are? A. It's a listing. The service 
is listed for Benjamin L. Thornton. There is an additional listing there for 
Regina Thornton, and shows the address of 649 20th Street, Northeast. We 
have some toll calls, also. 

Q. Directing your attention to toll calls, I will ask you if you have 
one of February 25,1960? A. Yes, sir, there is a call from New York from 
a Thornton to that number, Lincoln 7-4784. 

Q. And, sir, what about the number -- any call for March 9 of 
1960? A. There was another call to the same number from a Thornton 
in New York, yes, sir. 

Q. And on March 10, sir? A. There was another call from a 
Thornton in New York, yes, sir. 

Q. On April 21st? A. April 21st? 
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Q. Yes,sir. A. Yes, sir, there was a call down from New York 

from a Mr. Thornton on the 21st of April. 

Q. What about March 26 of 1960, sir, do you have any record of 
three calls on that date? A. Yes, sir, there are three calls from New York 
on that particular day. One has the name of Thornton on it as the person 
calling, the second one has the name of Thornton, and the third one has the 
name of Thornton to Benjamin Thornton. 

Q. Directing your attention to May 2nd, 1960, do you have a re- 
cord of 2 call on that date? A. Yes, sir, there was a call down from New 
York that day from a Mr. Thornton. 

Q. What about May 25? A. Yes, sir, there was a call on the 25th 
to the number from Charles, is all it says. 

Q. May 26th? A. Same. There was a call from Charles to Regina 
from New York. 

* * * * * 

MR. SHORTER: Your Honor, now that I think about it, Exhibit 
No. 12-H and all of this witness' testimony relative to it is not admissible 
because you will see that that communication bears the date of June ist, 
1960. Now, at that time my defendant had been arrested in connection with 
this offense , the conspiracy count charged against him. And as I understand 
the language in the case of Gruenwald vs. United States in the Supreme 
Court, acts after the date of the arrest, when the conspiracy is terminated, 
are not admissible against the defendant to prove his participation in the 
conspiracy. 

You will see that this telegram is not sent by any of the defendants 
in this case. This thing is brought in allegedly to show, as best I can fol- 
low the tenuous reasoning of the Government in respect to this, to show that 
somebody sent this telegram and it's supposed to tell Mr. Brown -- 

* * * * * 
, MR. SHORTER: I suggest we put this away for the time being. 
‘ MR. SMITHSON: Oh, no, he is going to identify what it is. Iam 


not going to put anything away unless His Honor requires me to. 
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MR. SHORTER: I don't think -- 

THE COURT: It doesn't matter what you think. Go — and take 
your places. 

Ask him to identify it. Then it will be time to retire.. 

MR, SMITHSON: That's all I want. 


* * *x * 


Washington, D.C. 
October 24, 1960. 


* * * * * 


MR. FEIT: If Your Honor please, we had a discussion, and we 
are going to let it go as it is. If Your Honor please, Mr. Raby will continue 
to represent him and I may assist him. 

THE COURT: Well, is that satisfactory to Mr. Carter? 

MR. FEIT: That is the only thing. 

THE COURT: Mr. Raby will have your full cooperation. As a 
matter of fact, you all ought to cooperate. So instead of having one counsel 


you have got three. 

DEFENDANT CARTER: I am not satisfied. 

THE COURT: Well, you will have to be satisfied; sit down. 

Under the posture of this case, Mr. Raby is retained to defend Mr. 
Carter. It is a conspiracy charge, something the Government alleges as a 
network of crimes in the acts of all of these defendants as a result of a 
conspiracy, with many overt acts. So, therefore, to use a vulgar expres- 
sion, as far as the conspiracy is concerned, they are all in the same boat. 

Now, there are able counsel in this case; Mr. Shorter, Mr. Ellis, 
Mr. Feit and Mr. Raby. They are collaborating. 

Now, this Court isn't going to listen to the whim of one when there 
are four able counsel collaborating for the good and welfare and benefit of 

all of the defendants, so this trial will continue. 

Bring in the jury. 


(Whereupon, the jury entered the courtroom at 10:05 a.m.) 
* * *x * * 
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OPHIR CARL NANCE, JR. 
resumed the stand and, having been previously duly sworn, was examined 
and testified further as follows: 
FURTHER DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 

Q. Now, Mr. Nance, I would like to show you, sir, these exhibits, 
Government's 18A and 18B. With regard to the numbers Lincoln 3-9736 
and Lincoln 4-1487, I will ask you, sir, if you have been able to locate 
any records showing any connections between a telegraph charged to 
Lincoln 4-1487 sent to 200 West 90th Street, New York, New York, June rT: 
1960, and the other Exhibit, 18B? 

: * * * * * 

THE WITNESS: I found the account for it, the telegram that was 
paid for on the Lincoln 3-9736 in the public station. It was $1.15 plus 10¢ 
tax, and 5 quarters were put in the coin box on the Lincoln 3 number. 

: * * * * * 
594 : IVAN WURMS 
was called as a witness for the Government and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 


Q. Your name is Ivan Wurms, is that correct? A. Yes, sir. 


Q. You are a Federal Bureau of Narcotics agent? A. Iam, sir. 
* * * * * 
595 Q. Have you been stationed, sir, in the city of New York? 
A. Yes, sir. 
Q. Particularly, sir, are you familiar with the address, 200 West 
90th Street , New York City, Apartment 12-C? A. Iam, sir. 
Q. Who lives there? A. John T. Brown alias Jack Brown. 


* * * * * 


Q. Now, sir, I will ask you if you are familiar with the address, 
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200 West 90th Street, New York City, Apartment 12-C? A. Iam, sir. 
608 Q. Do you know who lives there? : 
* * * * * 
Q. Do you see the person who lives there present in eae courtroom? 
A. Ido, sir. 
Q. And what is his name? A. John Theodore Brown also known 
as Jack Brown. 
* * * * * 
THE COURT: Very well. Let the record show that the witness has 
identified the defendant Brown. 
BY MR. SMITHSON: 
Q. And as of November 1959, sir, did you know the defendant , 
John T. Brown? A. I did, sir. 
Q. And did you know him as of that address, 200 West 90th Street, 
New York City? A. I did, sir. 
Q. Now, tell me, sir, I show you, sir, Government Exhibit 12-H, 


addressed to a Mrs. Nettie Kennison, 200 West 90th Street, Apartment 12-C. 
Who is that, sir? : 
* * * * *; 
THE WITNESS: Nettie Kennison, also known as Nettie Robinson, 
is the aunt of John T. Brown. 


BY MR. SMITHSON: 
Q. Have you seen her at those premises? A. I have, sir. 
Q. While the defendant Brown was there? A. Yes, sir. 
* * * * * 
610 Q. Particularly, sir, do you know a premises 816 Jefferson 
Street, Northeast? A. Yes, sir. 
Q. Tell me, sir, did you ever have any occasion to es to those 
premises during the time of November 1959 to June of 1960? A. I did, sir. 
Q. Once or more? A. Several times. 
Q. Did you speak with anyone there, sir? A. Yes, sir. 


Q. Whom did you speak with? A. The defendant , Carlton Bryant. 
* * * * * 
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Q. What about the address, 1702 1/2 Tenth Street, Northwest, 
whose address was that? A. The defendant, Carlton Bryant. 

Q. Tell me, sir, are you familiar with the address 62 Defrees 
Street, Northwest? A. I am, sir. 

Q. And during the time of November of 1959 to June of 1960, do 
you know of anyone, if anyone of the defendants occupied that place? 

A. The defendant, Benjamin Thornton. 
Q. Alone or with anyone? A. With a woman known as Esther 
Braxton, also known as Esther Blocker, also known as Esther Thornton. 
625 - @. What about the address, 649 - 20th Street, Northeast. Whose 
address was that? A. That is the residence of Benjamin and Regina 
Thornton. 
* * * * * 

Q. All right. Tell me, sir, the address, 1271 Meigs Place, 
Northeast, do you know whose address that was? A. That is the address 
of Charles Thornton and Carrie Minor. 

Q. What about the address, sir, of 1836 D Street, Northeast, 
Apartment 2, were you aware of that address? A. Yes, sir, that was the 
address used by Harold Foster and George Carter. 

Q. What about the address, 1266 Morse Street, Northeast, Apart- 
ment 301, whose is that? A. That apartment was occupied by Benjamin 
Thornton and Esther Blocker, also known as Esther Braxton, also known as 
Esther Thornton. 

Q. I believe, sir, you also earlier identified the place, 62 Defrees 
Street as being occupied by these individuals. When did they occupy 62 
Defrees Street and 1266 Morse Street, Northeast ? A. I knew they were 
occupying the premises, 62 Defrees, on January the 14th, 1960, and I 
believe it was during the month of the latter part of February or early 
March they occupied Apartment 301 at 1266 Morse. 

Q. I will ask you whether or not you had seen the defendant, 
Benjamin Thornton, at both of those addresses? A. I have, sir. 


* * * * * 
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Q. All right, sir. What about the premises, 1823 L Street, North- 
east , do you know who occupied those premises? A. Charles Winston and 
Eleanor Winston. 

Q. Now, I would like to go, sir, to this address, 200 West 90th 
Street, Apartment 12-C, New York City, New York. Would you tell us, sir, 
when you first became aware that that was occupied by John Brown? A. It 
was during the summer of 1959. 

* * * * * 

Q. Now, sir, going to the 8th of December of 1959, Mr. Wurms, I 
will ask you if you had any occasion to see Carl Holmes on that date? A. I 
did, sir. 

Q. And where did you see him? A. In the living room of the pre- 
mises, 1735-A Holbrook, Northeast. 

Q. And, tell me, when you were in these premises, did anyone enter 
those premises? A. Agent Thompson and I entered the premises about 
eight p.m. While we were there, William Nixon entered the premises, John 


Gilford Holly entered the premises, and about 8:35 Carlton Bryant entered 
the premises. 


Q. Is that the defendant, Carlton Bryant? A. Yes, sir. 
* x * * * 


Q. Did you have any conversation with him? A. Yes, sir. 
Q. I will ask you, sir, if you obtained or received any telephone 
number or address from Carlton Bryant at that time? A. I did, sir. 


* * * * * 


Q. What number or what address did you receive froxa him, if you 


* * * * * 

MR. SHORTER: Your Honor, before this witness answers that 
question, I would object to it, and I ask that the circumstances surrounding 
the officers obtaining that information be explored outside of the presence 
of the jury. 

THE COURT: Overruled. 
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THE WITNESS: He gave me the address, 1702 1/2 Tenth Street, 
Northwest; and he gave me a telephone number , HUdson 374 -- I don't 
recall the remaining. 
BY MR. SMITHSON: 
Q. Tell me, sir, would the number be HUdson 37794? 
MR. SHORTER: Your Honor, I object. 
THE COURT: Overruled. 
THE WIINESS: Yes, sir. 
BY MR. SMITHSON: 
Q. Did there come atime, sir, when you determined whose address 
that was? A. Yes, sir. 
Q. Whose address was it? A. Carlton Bryant's mother. 
Q. Now, let me ask you this, sir. On the 14th of January, 1960, 
did you talk with any of the defendants at any place on Defrees Street, North- 
west? A. On the 14th of January, 1960, I did talk with the defendant, Ben- 
jamin Thornton. 
Q. And at what address? A. 62 Defrees Street. 


* * * * * 


{ 


Q. Now, I would like to go, sir, to the date of January the 28th, 
1960: I will ask you, sir, if you met with any of the defendants on that date. 
A. I did, sir. 
i Q. With which defendant or defendants? A. The defendant, Carlton 
Bryant. 
.  @Q. And let me ask you this, sir. How did this meeting take place ? 
A. This meeting took place because I placed a telephone call to, I believe 
it was a telephone number LAwrence 62361, I believe, and I spoke to Carl- 
ton Bryant. 
Q. And tell me, sir, what did you say and what did he say? A. I 
requested that we meet later in the evening, and he said it was agreeable. 
Q. Where was the meeting to take place? Who determined that ? 
A. I don't recall who determined it, but it took place in the vicinity of his 
residence. 
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Q. And that is 816 Jefferson? A. 816 Jefferson Street, Northeast. 

Q. Tell me, sir, was anyone else present when you met with this 
defendant Bryant? A. Yes, sir. 

Q. Who else was present? A. District Supervisor Irwin I. Green- 
feld and Narcotic Agent John E. Thompson. 

Q. Now, sir, with regard to the defendant Bryant, I will ask you 
whether or not you had any conversation with him in January of 1960 relative 
to the narcotic traffic in the District of Columbia. A. I did, sir. 

* a * * * 

A. You want the first meeting, Mr. Smithson? 

Q. I want this one, yes, sir. A. This one. About ten p.m. on 
January the 28th, 1960, together with District Supervisor Greenfeld and 

Narcotic Agent Thompson, we had a conversation with the defendant, 
Carlton Bryant, in our car in the vicinity of 816 Jefferson Street , Northeast. 

* * * *x * 

A. At this time Carlton Bryant informed us that during the summer 
of 1959 he had in his possession fifty-four ounces of heroin. Also, there 
were seven persons in the District of Columbia who were doing ounce busi- 
ness a day that the authorities had never heard of. Some of these individuals 
had no police record. ; 

Bryant further stated that he had several people who were dealing 
in narcotics that were paying him a certain sum of money or else. I asked 
Bryant what he meant by or else. He just stated it was healthier for them 


to pay. 


I then asked Carlton Bryant if he knew Jack Brown. Carlton 
Bryant said he did know Jack Brown, and he said -- 

MR, FEIT: I will object to the question and move that portion of 
the answer be stricken out. 


THE COURT: Overruled. You may answer. 

THE WITNESS: He said he had spoke to Jack Brown about Agent 
Thompson and myself the time we spoke with him, which was December 
2nd and 8rd, 1959, in the District of Columbia. 


100 


l also asked Carlton Bryant about the money order that he sent to 
John T. Brown, 200 West 90th Street , Apartment 12-C, in the amount of 
three hundred dollars on December 24th, 1959. At this time Bryant laughed 
and said, ‘You know about that, too." And he said that that was payment to 
John Brown for stuff that he had already received. District Supervisor 
Greenfeld -- oh, before that, we asked Bryant if he would be willing to assist 
us in initiating a case against Brown. Bryant stated that he couldn't do 
that, because Brown was too good to him. 

District Supervisor Greenfeld at this time asked Bryant if he 
would be willing to work for us for some money. At this time Bryant said, 
*] don’t want your kind of money. The only kind of money I like is that 
dishonest kind." 

I asked Bryant if he knew of any of Jack Brown's Italian connec- 
tions in New York City. At this time Bryant stated that he knew a lot of 


Italians in New York and they were all his friends and that he couldn't do 
anything to harm them, because if he was ever down and out he was sure 


going to sell dope. 
At this time Bryant told us about the time that we were at 62 


Defrees Street, that Charles Thornton had already moved the stash of 
twenty ounces and that he put the word out that the agents had seized the 
twenty ounces when in reality he had picked up ten ounces of heroin from 
John Brown, also known as Jack Brown, and paid for ten ounces and re- 
ceived ten on consignment, and that Brown in New York had explained this 
to his Italian connections who were hot on him, and in turn were hot after 
Boo, who is Charles Thornton. | 
I asked Bryant how far the Italians would go. He said they wouldn't 
kill him, they would just rough him up a bit , because he had put a call -- 
* * * * * 
638 DIRECT EXAMINATION -- (Cont'd) 

MR. SMITHSON: I believe at the noon recess, Your Honor, we 
were having the witness describe the conversation which he had with the 
Defendant Bryant on the date of January 28, 1960. 
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BY MR. SMITHSON: 
Q. Mr. Wurms, had you completed the conversation with the de- 
fendant as of the time of the luncheon recess? A. No, sir. 
Q. I mean by that, with regard to the 18th of January you had not, 
is that correct? A. Yes, sir. ; 
Q. Will you continue, sir, and give us the rest of that conversation? 
A. Mr. Greenfeld asked the Defendant Bryant how much heroin was con- 
sumed in the District of Columbia in one day. Bryant stated -- 
* * * * * 
THE WITNESS: Bryant said there was approximately 15 ounces 
of heroin consumed here in the District of Columbia a day. | 
We again went back to Jack Brown and Bryant said that we just 
missed Brown when he was down here by about ten minutes and he was 
loaded then. 
MR. FEIT: I will object to that, if Your Honor please. 
THE COURT: Overruled. 
BY MR. SMITHSON: 


Q. Tell me, sir, do you know when Jack Brown was in the Dis- 
trict of Columbia? A. December 2nd and 3rd, 1959. 
Q. And, sir, -- 
MR. FEIT: I will object to that and respectfully move to strike 
the answer -- who told this witness. 
THE COURT: Overruled. You can bring that out on cross examina- 


tion. 
BY MR. SMITHSON: 

Q. Now, tell me, sir, was there any description of the manner of 
securing narcotics mentioned in this conversation? A. There was, sir. 

Q. Would you relate that conversation? A. Bryant said there 
was a new system set up for his organization to obtain the narcotics, that 
a runner would go up to New York with a man who would meet the connection. 
The man would then receive the narcotics and Duke the runner, who in turn 
would return to Washington and the reason this came about was because of 
the trouble Boo and Jack had up in New York. 
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: Q. What do you mean by "Duke," sir? A. Duke; it's a slang word 
for -- to transfer, to Duke me. 
Q. All right. Was that the whole description of the process? 
A. No. He said there were certain rules set up in his organization and 
Curtis Lyons did get arrested and he said that was -- he said that would 
never have happened if he had stuck to the rules, but Bryant would go his 
bail and also was putting money aside for his appeal. 
* * * * * 

641 _ Q. Iwill ask you, on the night of December 2nd or morning of 
December 3rd, did you have any occasion to see any of the named defend- 
ants? A. I did, sir. 

Q. Whom did you see? A. John T. Brown, also known as Jack 
Brown. 

Q. And where did you see him? A. Ninth and Florida Avenue, 
Northwest. 

Q. In the District of Columbia? A. In the District of Columbia. 

Q. What was the hour when you first saw him, sir? A. About 
11:00'p.m., that evening of December 2nd, 1959. 

Q. And I will ask you if you had any conversation with him? 
A. I did, sir. 

Q. Did you follow him anywhere? A. I did, sir. 

Q. Where did you follow him? A. To 1710 Savannah Street, 
Southeast. 

Q. And you say you had a conversation with him; where was that ? 
A. We went up to apartment 20 -- I believe it was 203, and had a casual 

642 conversation and later went down to his car and sat in his car 

and had a lengthy conversation. 

Q. Did you arrest him at that time ? A. No, sir. 

Q. Iwill ask you, sir, whether or not that conversation or any 
part of it dealt with the narcotics traffic? A. It did, sir. 

Q. Would you relate to us, sir, what that conversation was that 
dealt with narcotics? A. I asked Jack Brown if he knew that Foots was 
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arrested in New York, in possession of 75 ounces of heroin, and at that 
time he said he had heard that Foots was arrested. I asked Jack Brown 

if it wasn't true that he had dealings with Foots, and Jack smiled and said, 
I had. 

We also asked Jack if he brought anything down to Washington on 
this occasion and he said, I would never bring any stuff into this town. 
Then asked Brown if he knew an Italian by the name of Reds, and he said, 
Reds who, and I told him, do you know Rocky Cento? He said he heard of 
the name, and I told him, isn't it true that you had dealings with Cento? 

He didn't answer. He just smiled and just passed over it. 

I then asked Brown if he would be willing to assist our New York 
office in initiating several cases against known Italian violators that I am 
sure he knew. At that time Brown stated that he knew a lot of Italians 

that were in the junk business but he didn't want to be put out front. 

Q. What do you mean by put out front? A. That he would actively 
participate in initiation to be exposed to the prospective defendant. 

Q. What is put out front -- what does put out front mean? I don't 
follow it. A. Working with an undercover agent, introducing the undercover 
agent and that during the course of the investigation it may become neces- 
sary for him to testify, if the case ever came to that point, that is a phrase 
used by being put out front. 

Q. Tell me, sir, this person that you asked him about, Pew 
Cento, is he known to you -- 

MR. SHORTER: I object, Your Honor. This is repetitious. 

THE COURT: Overruled. 

BY MR. SMITHSON: 

Q. Do you know him, sir, to be a person involved in narcotics 
traffic? A. Yes, sir. 

Q. I'd like to take you now, Mr. Wurms, to March 8th of 1960. 

I will ask you, sir, if you had occasion to have a telephone call with any 
of the -- or have a telephone call from any of the defendants on that date? 

A. I did, sir. 
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Q. From whom? A. Carlton Bryant. 

Q. And where did you receive the call, sir? A. I received the 
call in my office. 

Q. And did you have any conversation with him relative to narcotics? 
A. I did, sir. 

Q. And what was that conversation? Was that on the phone, by 
the way? A. That was on the telephone. 

Q. All right. A. Bryant called me up and told me that he had 
received a telephone call from our mutual friend in New York and that Dot 
had approached him to pick up four ounces of heroin. 

Q. What do you mean by this person, this Dot, who is that? 

A. Dottie Elaine Jones. 

Q. Is she known to you, sir? A. She is, sir. 

Q. And who is she supposed to have approached? A. Jack Brown. 

Q. All right. And what was the further conversation you had with 
Bryant relative to this approach? A. That Dukey Taulking Dot was up in 
New York attempting to obtain four ounces of heroin and our mutual friend 

645 called him to find out if she was all right. Bryant said that he told 
the mutual frined not to have anything to do with her because he heard some 
word out on the street about her being wrong. 

Q. Did he give you any reason for calling you and passing this in- 
formation on? A. He thought that there was a possibility that we were 
going to -- that we were going to arrest her on her way down, that we had 
knowledge of this. Iam sure that is the way the conversation was. 

* * * * * 

Q. On this December 23rd, sir, of 1959, do you recall seeing or 
talking with the Defendant Bryant on that date, or around that date? A. Yes, 
sir. 


Q. And I ask you, sir, at this time, if you can recall any conversa- 
tion on the part of the defendant or any statement wherein he indicated his 
connection with the narcotics traffic in the District of Columbia. A. On 
this particular day, it was during the afternoon hours of December 28rd, 
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at 17th and A Streets, Southeast. At this time Brant did not want to talk to 
us, but did give us his phone number whereby we could contact him. 

Q. All right, sir. Did he say anything relative to his position in 
this traffic in the District of Columbia? A. Not at that time, sir. 

* * * * * 
A. About one week prior to January 28, in the District of Columbia, at 
his residence at 816 Jefferson Street. Agent Thompson and I spoke to 
Bryant in the upstairs bedroom of this premises. 

Q. Was he under arrest at the time? A. No, sir. 

Q. Go ahead. A. And at this time Bryant told us that he was the 
Al Capone of Washington. | 

Q. Tell me, sir, did you have a conversation with Bryant on the 
18th of March of this year? A. I did, sir. 

Q. Was that in person or over the telephone? A. That was on 
the telephone. 

Q. Did you call him or did he call you? A. He called me. 

Q. About what time, sir? A. I believe it was during the early 
afternoon. 

Q. And what was the conversation relative to narcotics, sir, that 
you had with him, if any? A. Bryant told me that he had received informa- 
tion from Caddy that the agents were sitting on Benny and Boo's house and 
on D Street and that being Boo was such a good friend of his, he had to in- 
form him the agents were sitting on his pad. 

Q. What do you mean by pad? A. That is another slang word for 
a@ person's house. 

Q. And that Caddy, is that the same Caddy that is referred to as 

Carl A. Holmes? A. That's right, sir. 

Q. I would like to go, sir, to the date of May the 20th, 1960. I 
will ask you if you had a conversation with any of the defendants on that 
date? A. I did, sir. 

Q. Who was the defendant? A. Carlton Bryant. 

Q. Where did the conversation take place? A. It first took place 
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over the telephone and later at Connecticut Avenue and Woodley Road, 
Northwest. 

, Q. And who called whom on the phone? A. Bryant called me. 

Q. And when you met, sir, at Connecticut and Woodley Road, 
Northwest , that was in the District was it not? A. Yes, sir. 

Q. What time was it, as best you can recall? A. During the early 
evening hours, I believe, between five and six, somewhere around there. 

Q. All right, sir. Now, when you met, did you have any conversa- 
tion, sir, relative to narcotics? A. Yes, sir. 

' Q. Would you relate, sir, what that conversation was? A. Agent 
Thompson and I were in the Government vehicle and the best time I can put 
is close to 6:30 -- 7:00 o'clock, Carlton Bryant arrived and got in our car 

651 and we had a conversation. Carlton Bryant said that a person by 
the name of Mickey, Charles Adkins, was trying to make a case against him 
and he said that he found out that Mickey was working for Agent Jones and 
Morris and that he was going to lift the cover off him. 

The conversation went on -- oh, he went on to say that the time that 
he -- that he entered 1735-A Holbrook, that he had a telephone code with 
Caddy at that time, and when the code wasn't answered, he knew something 
was wrong. And prior to entering the premises, he had stashed an ounce of 
heroin outside somewhere and that when he left the premises he took a taxi- 
cab to,14th and F Street, got into another cab, and still another taxicab and 
finally went to his hideout. 

The next day he picked up the ounce and flooded the market with 
all the heroin he had to get his money back. He said that he was not handling 
the stuff himself at this time and we told him that there was always the 
chance that he could get involved in a conspiracy case and he said that will 
never happen to me you first have to have somebody talk about me, and 
that will never happen. 

Q. Tell me, sir, did you have any conversation relative to Brown, 
and any further purchase from Brown? A. He did say that he knew that I 


was up in New York about a week, or week and a half ago, prior to our 
meeting on the 20th, that Brown called Bryant and told him that I was up in 
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New York trying to make a case against Brown and that he -- that 
a fellow was introduced to him by the name of Pete, trying to make a buy 
and that he wouldn't do anything with him. 

Q. Tell me, sir, this person Mickey, was he working for Jones 
and Morris at that time? A. No, sir.. 

Q. Who was he working for? A. Agent Thompson and myself. 

Q. Had you ever told the Defendant Bryant about Mickey or know- 
ing him? A. No, sir. 

Q. Had you been in New York shortly prior to the date of May 20, 
1960? A. I was, sir. 

Q. And was that for the purpose, sir, that you went there to see if 
the purchase of narcotics could be made from Brown? A. It was, sir. 

Q. Did you have anyone by the name of Pete with you? A. I did, 
sir. 

Q. Who was Pete? A. Narcotic Agent Jack R. Peterson. 

Q. Tell me, sir, where did you go when you were up there in New 
York, on that occasion? A. I observed Agent Peterson enter the premises 

200 West 90th Street, New York City. 

Q. And did there come a time when he left those premises ? 
A. He did, sir. 

Q. After that, I will ask you whether or not you saw the Defendant 
Brown? A. Agent Peterson made two entrances into this 200 West 90th 
Street. It was during the latter one, roughly, around 8 or 9 o'clock, I 
observed the defendant Jack Brown come out of -- I believe it was a 
grocery store on the East Side or on the Southeast corner of 90th Street 
and that is Amsterdam Avenue, cross the street and got into his 1959 
Oldsmobile -- Buick, rather. 

Q. All right, sir. 

Mr. Wurms, I want to show you Government Exhibit 11-C, which 
has been received in evidence as a telegram with a money order, and do 


you see, sir, the sender of this instrument and money order is Pearl 
Harriette Woodward? A. Ido, sir. 
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Q. Do you know a Pearl Woodward? A. Ido, sir. 
: Q. Do you know whether or not she was or is connected with the 
narcotics traffic? A. She is, sir. 
MR. SHORTER: Objection, Your Honor. 
THE COURT: Overruled. 
BY MR. SMITHSON: 
' Q. There is another one in here, sir, which is Government Ex- 
hibit 11-G, under the name of Harriette Pearl Woodward. I will ask you 
whether or not that is the same person? A. It is, sir. 


* * * * * 


Q. Let me ask you this, sir: I will ask you whether or not you 


heard of the telephone number Hudson 3-7794, relative to the premises 
1702 1/2 Tenth Street, Northwest? A. Yes, sir. 

' Q. 1 will ask you whether or not-any of the defendants had this 
particular telephone number on them when they were arrested? A. I 
believe Charles Thornton, alias Boo, had them on him when he was arrested. 


* * * * * 


Q. With regard, sir, to the address 649 20th Street, Northeast, 
to which we have heard reference to the numbers Lincoln 7-5841, and 
Lincoln 7-4784, I will ask you whether or not the defendants herein had 
that number on their person when they were arrested? A. Would you re- 
peat the telephone numbers, please ? 

Q. The telephone numbers were Lincoln 7-5841 and Lincoln 
71-4784 for 649 20th Street, Northeast. A. The Defendant George Carter 
had the telephone number for 649 20th Street, Northeast. 

Q. Tell me, sir, what about the numbers Lawrence 6-2362, 

LA 6-5060, LA 6-6791, and LA 6-8180, are you familiar with those num- 
bers? A. Yes, sir. 

Q. Have you ever used any of those numbers? A. Yes, sir. 

Q. How many? A. To the best of my recollection all of them. 


Q. Whom did you use them to reach? A. Carlton Bryant. 
* * * * * 
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Q. Were they, sir, for what address? A. Three of them were 
816 Jefferson, Northeast. I believe Lawrence 6-5060 was 826 Jefferson 
Street , Northeast. ; 

Q. All right. What about the number of which we have heard, sir, 
Lincoln 3-4819, 1271 Meigs Place, Northeast, apartment 1. Do you know 
whether or not any of the defendants had that number at the time of their 
arrest? A. George Carter had it, yes; George Carter. 

Q.. And, sir, with regard to the numbers which we heard, Lincoln 
3-9158, and Lincoln 3-7499, for the premises 1836 D Street, Northeast, 
apartment 2, I will ask you whether or not any of the defendants had this 
number at the time of their arrest? A. Benjamin Thornton had it. 

Q. And with regard, sir, to the number Lincoln 3-8819, premises 
1266 Morse Street, Northeast, apartment 301, did any of the defendants 
have that number at the time of their arrest? A. George Carter and Jack 
Brown. 

Q. And were the numbers, sir, Decatur 2-6820 and Decatur 
2-8832, in reference to 76 Randolph Street, Northwest, apartment No. 4, I 
will ask you whether any of the defendants had that number at the time of 
their arrest? A. Benjamin Thornton. 

* * * * * 

Q. I show you Government Exhibit 24 for identification, Mr. Wurms, 
and will you state what it is? A. This is a piece of paper I found in the end 
table in Apartment No. 1, at 1271 Meigs Place, Northeast, at the time Charles 
Thornton was arrested and this was found about 5:45 a.m., June 1, 1960. 

Q. How do you know it is the one you found? A. I identify it by 
my initials. 

Q. I ask you whether or not this is the paper hertofore stating, 
"John T. Brown, 200 West 90th Street, 12-C," that you previously mention- 
ed? A. It is, sir. 

* * * * * 

Q. I will ask you, sir, whether or not at the time you found this 
particular item you had any conversation with the Defendant Charles 
Thornton relative to the writing thereon? A. I did, sir. 
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Q. What was that conversation and answer? 
* * * * * 

678 THE WITNESS: I asked him who John T. Brown was, 200 West 90th 
Street, and he said that was Jack. I asked him -- did he write on this piece 
of paper. He said, no, I can't read or write, it must have been Jack who wrote 
it. 

* ae * * * 

’ Q. I show you, sir, Government's Exhibit 26 for identification. 
What is it? A. This is the telegram that I found in the glove compartment 
of Jack.Brown's 1959 Buick, New York Registration 4C7482 on June 24, 1960 
at about 4:20 A.M. 

' Q. I show you, sir, Government Exhibit 27. What is it? A. This 
is a card that was taken at the time of Jack Brown's arrest in New York 
City by myself on June 24, 1960 at about 4:20 A. M. 

' MR. FEIT: Same objection. 

THE COURT: Overruled. 

[BY MR. SMITHSON: ] 

_ Q. Was that in his car or on his person? A. It was on his person. 

Q. I show you Government Exhibit 28, sir. What is it? A. This is 
a piece of paper that I took off of the person of Jack Brown from his wallet 
June 24, 1960 at about 4:20 A. M. in New York City. 

MR. FEIT: Objection. 

THE COURT: Overruled. 

[BY MR. SMITHSON:] 

_ Q. Tell me, sir, let me ask you, sir, is there any Columbia 
number on that address on that slip? A. Yes, sir, Columbia 5-4747. 

‘ @, And whose number is that? If you know? A. Virginia Minor, 
3501 Thirteenth Street , Northwest. 

_ Q. And is there a Lincoln number on there? A. Lincoln 3-8019. 

Q. Whose number was that? A. Tint is the telephone number of 
Esther Thornton at Morse Street, Northeast. 

Q. Tell me, sir, I show you Exhibit 29 for identification. What is 
it? A. This isa card with several telephone numbers that was taken off of 
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the person of George C. Carter at the time of his arrest 5/31/60. 

Q. Tell me, sir, is there a Lincoln 3-8119 on there? A. It is, sir. 

Q. I show you, sir, Government Exhibit 30. What is it? A. This 
is a piece of paper that was taken off the defendant George C. Carter at the 
time of his arrest 5/31/60. 

Q. Let me ask you this, sir: Is there any telephone numbers or 
any writing thereon? A. There is, sir. 

Q. Is it with reference, sir, to the individuals designated as B 
and E or E and B? A. kt is, sir. 

Q. Do you see a similar reference, sir, to Government Exhibit 
29 as to the Lincoln Number 38819. A. Ido, sir. There is the letters 
B & E and the same thing is on this one E and B. 

* * * * * 

Q. I show you Government's Exhibit 32. What is it? A. This is 
a Potomac Electric Power Company receipt for the amount of $10.00 for 
Harold Williams 1836 D St reet, Northeast, Apartment 2 dated Janyary 22, 
1960. 


Q. Is that the date of receipt of payment, sir? A. Yes, sir. 
Q. And tell me, sir, where was that item found? A. At the 


premises of 1266 Morse Street, Northeast, Apartment 301 at the time 
Benjamin Thornton was arrested. 

Q. I show you, sir, Government Exhibit 33. What is it? A. This 
is a Washington Gas Light Company customers deposit dated 1/22/60. 
Name: Harold Williams, 1836 D Street, Northeast, Apartment No. 2. 
Deposit $25.00. This was found in the apartment 1266 Morse 
Street, Apartment 301, at the time Benjamin Thornton was arrested. 

Q. I show you Exhibit 34. What is it? A. This is a rental state- 
ment from Thomas D. Walsh, Incorporated, for Doris -- D-o-r-i-c-e 
Williams, 76 Randolph Place, No. 4, $60.00 rent to 3/22/60. This also was 
recovered at 1266 Morse Street, Northeast, Apartment 301 at the time 
Benjamin Thornton was arrested. 

Q. I show you, sir, Government's Exhibit 35. What is it? A. This 
is a Postal Money Order to the telephone company which was issued 2/25/60. 
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Amount $21.57 for Harold Williams. This also was recovered at 1266 Morse 
Street, Noe Apartment 301 at the time Benjamin Thornton was arrested. 
* * * * * 

685 Q. Tell me, sir, this number Columbia 5-4747 which you indicated 
was foutid on the person of Defendant John T. Brown at the time of his 
arrest, sir. Have you ever used that number? A. I have, sir. 

1. Did you ever talk to anyone at that number? A. Yes, sir. 
Q. To whom did you speak? A. Carlton Bryant. 
Q. These numbers, sir, that you have indicated that were on the 
defendant Carter, that is No. HU 3-7994, have you called that number ? 
A. No, I never called that number. 

686 _ Q. Where did you first hear of that number? A. That was 
December 8, 1959 when Carlton Bryant entered the premises of 1735A 
Holbrook Street, Northeast. 

| Q. From whom did you obtain that number? A. From Carlton 
Bryant. 
_ Q. And the number LAwrence 6-2362, have you ever called that 
number ? A. Ihave, sir. 
* Q. Did you speak with anyone? A. Yes, sir. 
Q. With whom? A. Carlton Bryant. 
Q. And the number LAwrence 6-5060. Did you ever call that 
number? A. Ihave, sir. 
Q. Did you speak with anyone? A. Carlton Bryant. 
Q. And the number LAwrence 6-6791. Did you ever call that 
number? A. Lhave, sir. 
' Q. Did you ever speak with anyone? A. Carlton Bryant. 
1 Q. And LAwrence 6-8180. Did you ever call that number? A. I 
have, sir. 
Q. Did you speak with anyone? A. Yes, sir. 
Q. Whom? A. Carlton Bryant. 
* * * 
CROSS EXAMINATION 
BY MR. RABY: 


692 


693 
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Q. When was the first time, if you remember, when you saw him? 
A, January 14, 1960. | 

Q. Where was that? A. 62 Defrees Street, Northeast. 

Q. Did you go to that house? A. I did. 

Q. Was he there? A. Yes, sir. 

Q. Did you talk with him? A. I did. 

Q. Who else was inthere? A. Esther Braxton also known as 
Esther Bloton and also known as Esther Thornton. And a young baby, I 
believe, the baby was two or three months old, could have been a little older. 

Q. Who was the owner of that premises? A. Benjamin Thornton 
said he was. 


* 


Washington, D. C. 
October 25, 1960. 


* * * * 
FURTHER CROSS EXAMINATION 


BY MR. FEIT: 
* * * * * 


Q. When was the first time you met Jack Brown? A. ae the 


summer of 1959. 

Q. Was that here in Washington, D. C., that you met him? A. No, 
that was in New York City. 

Q. When you met him in New York City where did you meet him? 
A. As he was leaving the apartment of 200 West 90th Street, New York City. 

Q. Would you be good enough to fix the time for us? A. I believe 
it was 1:00 or 2:00 o'clock in the afternoon. : 

Q. Who accompanied you when you saw Jack Brown? A. Narcotic 
Agent Chantland Wysor. : 

Q. Is he a New York Agent assigned to the New York Office, or is 
he assigned to the Washington, D. C. Office? A. New York Office. 

* * * * * 
Q. Where did you speak with him? A. In Apartment 12 C. 
Q. In his home. How did you gain entrance to that apartment, sir? 
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A. He took us in. 

Q. And you sat down and spoke with him? A. Yes, sir. 

Q. What did you ask him? A. We asked him his knowledge of 
the narcotic traffic in New York. 

Q. I beg your pardon. A. We asked him his knowledge of the 
narcotic traffic in New York at that time. 

Q. What did he say about this? A. I believe at that time he said 
he wasn't doing anything, he was mostly playing the race tracks. 


* * * x * 


Q. Did he say he was in the narcotics traffic? A. He said he wasn't. 
* * * * * 
Q. Then how long did you spend at his home there in the summer 
of '59? A. Maybe an hour or an hour and a half. 
: * * * * * 
728 Q. Iasked you did you identify yourself to Jack Brown at 200 
West 90th Street in the summer of 1959? A. Yes, sir. 
Q. And did you tell him you were a Treasury Agent assigned to 
the Narcotics Bureau? A. Yes, sir. 
Q. You showed him your identification? A. I did. 
; Q. You introduced your associate to him, did you not? A. Yes, 
sir. 


Q. And he told him he was a narcotic agent assigned to the New 
York Office? A. Yes, sir. 


* * * * * 


730 Q. Now, when did you see Jack Brown again? A. I believe it 
was a week or so later. 
Q. Where did you see him? A. 200 West 90th Street, Apartment 
12C. 
Q. And he again spoke with you, is that correct? A. Yes, sir. 
Q. With whom were you then? A. Narcotic Agent Chantland Wysor. 
Q. What did you discuss with him at that time? A. Narcotics 
and his cooperation. 
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Q. Is it usual for you as a narcotic agent to see people and ask 
them to cooperate with you? A. If they are in the narcotic traffic, yes. 
* * * * * 
Q. What did Jack Brown tell you when you spoke with him the 
second time? A. He would consider it. 
Q. What else did he say? A. He spoke about his wife, Arleen, 
Q. What else was said? A. That he would communicate with us. 
Q. And then you left? A. Yes, sir. ) 
* * * - * * 
Q. *** Now, tell us, if you will, please, where did you meet Jack 
Brown in Washington, D.C.? A. When I first saw him or when I spoke to 
him? 
Q. When did you first see him? A. About 11:00 o'clock the 
evening of December 2d, 1959. . 
Q. That was when you first saw him. Did you have an appoint- 
ment to see him in Washington? A. No, sir. 
Q. You had him under surveillance when he arrived in Washing- 
ton? A. No, sir. 


* * * * * 


Q. Was he parked? A. He parked his car and alighted and he 


had two female companions and as they approached the entrance of 1710 
Savannah Street Agent Thompson and I also approached and he looked 


around and said, 'Hy, Mr. Wurms." 
* * * * *) 

Q. Did he take you to the apartment? A. Yes, sir. 

Q. And who was present? A. There was -- There were two 
females in the apartment. I don't recall their names. 

Q. Were they present during this discussion? A. They were in 
the room and Jack didn't want to talk about anything in the apartment and 
suggested that we go out in his car. | 

Q. And you left the apartment and walked back to his car; is that 
correct? A. Yes, sir. 
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Q. You didn't discuss anything then in that apartment? A. No, sir. 

Q. And did you do the questioning or did Agent Thompson? A. I 
did the questioning. 

Q. What did you ask? A. I asked Jack Brown what he was doing 
in Washington, did he bring any stuff down with him; and he said no. 

* * * * * 

THE WITNESS: He said, No, I would never bring any stuff into 
this town.” Ithen asked Jack if he knew that Foots was arrested in New 
York and 75 ounces of heroin were seized from him. Jack said he heard. 

I asked Jack, ‘Weren't you doing business with Foots?" And he hedged a 
little and he finally said yes. And I asked Jack if he knew Reds, an Italian 
in New York, and Jack said, "Red who?" And I said, "Rocco Cento,” and 
he said, "Yes, I know him." I asked him if he ever did any business with 
him and he hedged on that and didn’t give me an affirmative answer, but 
I knew he did. 

5 * * * * * 

A. Then I continued asking Jack for his cooperation and asked 
him to assist our New York Office in developing cases against some of the 
Italians he did know. Jack said he didn't want to be put out front, that he 
would consider it. And I gave him Agent John Dolce's telephone number 
in New York and he agreed to see Agent Dolce on a Monday and that was it. 

* * * * * 

756 _ QQ. Now, you had a conversation with Bryant, and I take it from 
the conversation that you had with Bryant, that you asked Bryant about 
Jack Brown. Do you recall that conversation? A. Ido. 

Q. That was the conversation, I believe, in January, January 
28th'of 1960? A. Yes, sir. 

Q. You asked Bryant -- Did you use the term "connection" to 
him; that term about his New York connection? A: I asked Bryant about 
Jack Brown. 

! Q. What did you ask him? A. I asked Bryant about his New York 
connection with Jack Brown. 
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You used the term "connection"? A. That is right. 
And Bryant said, "Oh, you know him too,” is that correct? 


* * * * * 


Q. Jack Brown was arrested on June 24th? A. Yes, sir. 
* * * * * 

Q. When were the other defendants in this case arrested in 
Washington, D.C.? A. Harold Foster and -- George Carter was arrested 
in May, May 21 or May 27th, I am not sure. Foster was picked up that 
night. Charles Thornton and Benjamin Thornton were arrested the morn- 
ing of June 1. Jack Brown was arrested the morning of June 24th, and 
Carlton Bryant was arrested June 24th. 

* * * * * 

Q. Now, you also testified that Bryant would refer to Jack Brown 
when he spoke to you as "our mutual frined"; is that correct? A. That 
is correct. 


Q. Did he mention his name, Jack Brown, or only the "mutual 


friend" was used? A. He would say, "I don't want to talk about our New 
York friend, Jack Brown, and when I speak to you you will get what I mean." 
Q. Did he tell you that he had other friends in New York as well 
as Brown? A. When he spoke of "our mutual friend" from New York we 
were referring to Jack Brown, because it all stemmed from our conversa- 
tion on the 28th that I knew Jack Brown and that Jack Brown spoke to 
Bryant about me stopping him on December 2d and 3d. : 
* * * * * 
769-B Q. Now, the witness who testified in this Court, Caddy Holmes, 
he is a special employee of the Government, is he not? A. He was. 
Q. For the purpose of this case he was, was he not? A. No, 
not particularly just this case alone. 
* * * * * 
779 Q. Now, Agent, did you discuss with Harold Foster, one of the 
defendants in this case, if he would cooperate and effectuate an arrest 
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here, would he receive any consideration? A. Harold Foster at the time 
of his arrest readily admitted his guilt and voluntarily gave us a statement. 

Q. And did you have conversations with him in regard to this case 
after he gave you the statement voluntarily ? A. I don't follow what you are 
getting at. He gave us the statement and we took the statement down, yes, 
he signed it. 

Q. Did you say you would give him any consideration if he would 
testify? A. No. We said the facts would be made known to the United 
States Attorney and we would make him no promises and no promises could 
be made to him. 

Q. Did you make any promises to Sylvester Wallace, another de- 
fendant in this case? A. None. 

Q. Did you make any promise to George C. Carter , a defendant 
in this case? A. No, sir. 

Q. Did you have any conversation with George C. Carter with 
regard to the facts of this case? A. Yes, sir, at the time of his arrest. 

Q. Did you ask Mr. Carter whether he knows Jack Brown? 

A. Yes,I believe we asked him that. 

Q. What was his response? 

MR. SMITHSON: Objection. It is self-serving, Your Honor. 

THE COURT: Sustained. 

BY MR. FEIT: 

Q. Did you show Jack Carter a picture of, did you show Mr. 
Carter a picture of Jack Brown and did you ask him to identify Jack Brown ? 

MR. SMITHSON: Your Honor, this is not within the scope of the 
direct examination. 

THE COURT: It isn't, but I will permit it. 

THE WITNESS: I believe, my best recollection is I did show 
him a picture of Jack Brown. 

BY MR. FEIT: 
Q. And didn't Carter say to you, "I don't know that white man"? 
MR. SMITHSON: Objection. It is self-serving, Your Honor. 
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MR.SHORTER: Your Honor, how can that be self-serving ? 
MR. SMITHSON: It is self-serving, Your Honor. 
THE COURT: Sustained. 
BY MR. FEIT: 
Q. Did you have any conversation with Carl A. Holmes, a co- 


conspirator named but not a defendant in this case? A. Yes. 

Q. Did you have any conversations with him as to what considera- 
tion he would get if he were to testify here against these defendants ? 

A. Carl Holmes was brought to the office of Mr. Smithson. At 
that time he was told that all we were after was the truth and these facts 
would be made known to the proper authorities. There was no promises 
made. 

Q. And Mr. Holmes, being interested in the true administration 
of justice, just because he wanted the truth known, told you the story and 
testified, is that correct? 

MR. SMITHSON: Your Honor, I ask the question be stricken and 
that counsel in his manner be admonished that this is a sarcastic question. 

THE COURT: The question will be stricken. The jury will pay 
absolutely no attention to it. It isn't proper. 

BY MR. FEIT: 

Q. When did Mr. Holmes come into the employ of the Treasury 
Department as a special employee? A. Shortly after December 8th, 1959. 

Q. Sir? A. Shortly after December 8th, 1959, Carl Holmes 
was giving us information. 

Q. About the defendants in this case, is that correct? A. Yes. 

* * * * *: 

Q. The date of November 7th, 1959, is the date specified in this 
indictment for the conspiracy and the other acts started. Are you familiar 
with that? A. Yes,I am. 

Q. And you say Holmes started working for your Bureau in 
December? A. We started receiving information from him. I do not 
recall the exact date that I put the form in requesting that he be made a 


special employee. 
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Q. And do you know that this indictment came down, I believe it 
was in June of 1960? 

THE COURT: What? 

MR, FEIT: June 29th of 1960. 

+ THE COURT: June 29th. 
* * 
BY MR. FEIT: 

Q. And from December, approximately, '59, up to about June 29, 
1960, Carl Holmes, who testified here in Court, cooperated with your agency, 
is that correct? A. That is correct. 

‘ Q. Giving you information? A. That is correct. 
. Q. And he received a salary, did he not, for the work he was 
doing for your agency? A. No, it was on a per diem basis. 

Q. And was he paid per diem? A. He was. 

Q. From December until what date? A. I don't believe he 
started receiving any money in December. I don't recall the exact day he 
started receiving payment, but it was not that early. 

| Q. Is he still in your employ as of this date? 

MR. SMITHSON: Objection, Your Honor. That is not pertinent 
to this case. 

THE COURT: Sustained. 

BY MR. FEIT: 
Q. When was the last check that Mr. Holmes received from your 


agency, if you know, sir? A. He never did receive a check. 


Q. When was the last day he received compensation, be it cash 
or in any other form of monetary value from your agency? A. It was this 
month, the middle of this month. I don't recall the day. I would have to 
go to the files. 

Q. Is he paid daily or weekly or every two weeks? A. Ona 
daily basis. 

Q. When is the money given to him, each day? A. Each day or 
the following day for other day's work. 
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Q. Does he sign a voucher receipt for it? A. He does. 
* * * * * 

Q. And that money was paid him for services rendered to the 
Government, is that correct? A. Services rendered and information 
received. 

Q. So the money given to him was his reward for giving informa- 
tion implicating these defendants, isn't that correct? A. It was for his 
services, 

THE COURT: That was his pay, was it not? 

THE WITNESS: Yes, Your Honor. 


* * * * 


Washington, D. C. 
October 26, 1960. 


* * 
IVAN WURMS 
resumed the stand and, having been previously duly sworn, was examined 
and testified further as follows: 
FURTHER CROSS EXAMINATION 


* * * * 


BY MR. SHORTER: 
* * * * x 

Q. Sir, at about 8:35 that evening Mr. Bryant, one of the defendants 
in this case, came into those premises? A. Yes, sir. 

Q. Now, Mr. Bryant came and he knocked at the door, did he not, 
the downstairs door, the outside door to the premises? A. I don't recall 
that; I was in the rear bedroom at that time. 

Q. So you don't know how he was admitted? A. No, sir. 

Q. Did anyone place Mr. Bryant under arrest? A. No, sir. 


Q. Now, did you after -- Well, let me ask you this. There came 
a time, did it not, sir, that you released Mr. Nixon, Mr. Holly and Mr. 
Bryant ? 

THE COURT: Released them? 


BY MR. SHORTER: 
Q. Permitted them to leave? A. They were never in custody. 
Q. There did come a time that they left then? A. They left on 
their own accord. 
_ Q. Now, on this evening, sir, did you take Mr. Holmes some 
place? A. No, sir. 
: Q. Did you later, sir, learn that he lived at 1723 Holbrook Street 
and net at 1735A Holbrook Street? A. That came later. 
852  Q. Now, it was shortly after this incident at his home at 1735 
that you say Mr. Holmes was supplying you with information? A. That is 
correct. 


Q. And he became what was known as your special employee and 


Agent Thompson's special employee? He was working under your direction? 
A. No, you will have to clarify that. When a person just gives us informa- 
tion they are not at that time classified as special employees until we re- 
ceive authority from our Bureau to utilize them. He was just giving us 
information. 
* * * * * 

Q. *** Prior to the time that you put in the request to employ 
Mr. Holmes as a special employee, how many times had he given you 
information? A. Numerous occasions. 

Q. And when he would give you information, sir, would you deal 
with him personally or would this be over the telephone? A. It would vary. 

853 Q. I show you what has been marked as Defendants' Exhibit 

Number 7. I think if you will pick that up there before you -- Could you 
tell us what that Exhibit is? A. This is a memorandum that I prepared 
for the submission to the Bureau for approval to utilize Carl Holmes as 
a special employee on a per diem basis. 

Q. Now, what date does that bear? A. June 21, 1960. 

Q. Now, had you made any previous requests to your superiors 
either orally or in writing to employ Mr. Holmes as a special employee ? 
A. No, not to employ him. 
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Q. What I am trying to get at is whether or not this memorandum, 
Defendants’ Exhibit Number 7, is a follow-up request in writing to some 
oral request that you had previously made? A. This is the first correspond- 
ence concerning the request for authority. My superiors did know that he 
was furnishing information. 

* * * * * 

Q. Now, what is the first date that he received any money as a 
special employee? A. My recollection is it was in June, and I don't recall 
the exact date. | 

Q. Would reference to Exhibit Number 8 there -- 

THE COURT: Would it be in any of the records from the Narcotics 
Office ? 

THE WITNESS: The Fiscal Section would have the exact dates. I 
believe these are the records, these blue cards. For the month of June, 
6/10 and the 17th he was paid. 

BY MR, SHORTER: 

Q. Now, during the time that you were dealing with Mr. Holmes 
personally and he was furnishing you with information, did you know, sir, 
that he was a narcotic addict? A. It first came to my attention that he 
was an addict when he was arrested. 

Q. That, I believe, was February 17th, 1960? A. Well, shortly 
thereafter I knew he was an addict. 

* * * * * 

Q. You did, however, continue to receive information from Mr. 
Holmes after his arrest down to the time that you made an official request 
to employ him as a special employee? A. That is correct. 

Q. And did you continue, sir, to deal with him in person, as you 


had done previously? A. In person or over the telephone. 
* * * * x: 


Q. Now, sir, it was quite apparent to you after he was arrested 


and before you employed him as a special employee that he was still en- 
gaging in the narcotics traffic , otherwise he wouldn't have been able to 
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furnish you with information, could he? A. Now, I have not received any 


information personally that he was engaged in the narcotic traffic , so my 
answer would be negative. 

Q. As a matter of your own knowledge, you didn't? A. To my 
own knowledge I had no information he was dealing in the narcotic traffic. 

_ Q. You had good information that he was dealing in the narcotic 
traffic? A. That he was, no. 

Q. He was, however, continuing to furnish you with information 
about the narcotics traffic? A. He was furnishing me information about 
this case. 

* * * * * 

_ Q. Now, did you ever attempt to get a statement from Mr. Holmes 
prior to May 17th? 

THE COURT: Statement to Mr. Holmes? 

BY MR. SHORTER: 

Q. Get a written statement from Mr. Holmes prior to May 17th, 
1960? A. No, we never attempted to take a statement. 

_ Q. Now, after you got this statement from Mr. Holmes, that is 
about 2 month after you put in this request contained in Defendants' 
Exhibit Number 7 to employ him as a special employee? A. Ona per 
diem basis, yes. 

Q. Sir, looking at Defendants' Exhibit Number 8 and Defendants’ 
Exhibit Number 9, would you tell us what they are? A. These are the 
records kept by the Fiscal Section of the Bureau of Narcotics recording 
the per diem paid to special employees. 

Q. Now, what does that card show with respect to your employ- 
ment of Mr. Holmes? 

* * * * * 
A. Exhibit Number 8, the period that he was paid subsistence is 6/10 
and 7/17/60 totals $18.00; and on Defendants’ Exhibit Number 9 he was 
paid subsistence covering a period of 7/8,14 and 19, 1960. The amount 
$27.00. He was paid on 9/15, 16 and 27, 1960, also $27.00. 
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Q. Now, he was also paid $45.00 for services rendered during the 
month of October,was he not ? 


* * * * bal 


MR. SMITHSON: I would stipulate, Your Honor, it was $45.00. 


* * * * *: 


BY MR. SHORTER: 


Q. Now, the money that was paid to Mr. Holmes, sir, and I have 
totalled it up, was $117.00 for services rendered in June, July, September 
and October. Was any of this money, sir, for witness fees or was it for 


per diem payment for services he was allegedly rendering the Bureau of 
Narcotics? A. Services that he made to the Bureau of Narcotics. 
Q. It had nothing to do with any witness fees? A. No, sir. 
* * * * *: 

Q. Now, Agent Wurms, in January of this year, January 28th, to 
be specific, you had a conversation with Mr. Bryant, did you not? A. Yes, 
sir. 

Q. And I believe the District Supervisor Greenfeld was present ? 
A. He was. 

Q. And this took place in an automobile outside of Mr. Bryant's 
home or near Mr. Bryant's home? A. Yes, and Agent Thompson was there. 

Q. And Thompson. Now, at that time, sir, did you have in your 
possession a postal money order -- not postal money order, but a Western 
Union Money Order -- and/or a Western Union Telegram that Mr. Bryant 
had dispatched on December 24th, 1959? A. No, sir. 

Q. What did you have, sir, in your possession indicating the 
sending of that telegram? A. Nothing. 

Q. You do recall that you questioned Mr. Bryant, sir, about that ? 
A. That is correct. 

Q. What did you say to Mr. Bryant? A. I asked him about the 
$300.00 money order that he sent to Jack Brown. 

Q. I am asking what you said to him. 

THE COURT: That is what he said. 
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; THE WITNESS: I am repeating my conversation that I had with 
Carl Bryant. 
BY MR, SHORTER 

Q. That is what you asked him? A. That is right. I asked him 
what it was for. 

Q. Now, prior to this time, sir, had you seen that money order 
or had you seen the telegram? A. On December 26th I had seen the money 
order. 
Q. Where did you see it? A. 714 14th Street, Northwest. 
Q. And whose premises is that? A. Western Union. 
Q. Now, when you went to Western Union's Office to see that 
telegram, sir, did you carry anything with you? A. My identifica- 


Q. Did you have a subpoena with you, sir? A. No, sir. 
Q. And who did you talk to at that time? A. The clerk behind 


the desk. 
'  Q. And what did you ask the clerk, sir? A. I asked the clerk if 


there, were any money orders sent this month by Carl Bryant to a person 
in New York. 
:  @Q. And did the clerk then have to consult his records, sir? 
A. He went through his records, yes. 
Did he do that in your presence? A. He did. 
Did he show you the telegram? A. He showed it to me. 
And you didn't have a subpoena? A. No, sir. 
Now, did you make any notation, sir, from that telegram? 
A. Lcopied the information down as I saw it. 
* * * * * 
A. These are subpeonaes that were prepared by our office and 
served on the Western Union. 
Q. What dates dothey bear, sir? A. May 17th, 1960; April 
28th, 1960, they were executed. 
Q. Did you serve those subpoenaes, sir? A. Yes. 
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Q. Now, prior to the time that you served those subpoenaes you had 

a conversation with Mr. Neal of the Telegraph Office, did you not? A. I did. 
* * * * * 

Q. And at the time that you talked to him you gave him the date 
that the telegrams were sent, the hour that the telegrams were sent, the 
person sending the telegram, the person receiving the telegram, and in the 
instance where money orders were requested you indicated the exact amount 
of money involved, did you not? A. To break your question down, I believe 

the only information I furnished Mr. Neal was the code that was 
used by the telephone company, the number the telegram was sent from, 
where the destination was, the charges, who signed it, and the subscriber 
of the telephone. That is the total information I furnished Mr. Neal. 

Q. Now, this information had been obtained, had it not, sir, from 
the telephone company? A. That is correct. 

* * * * * 

Q. When you went to the Western Union Office on December 26, 
1959, you had previously been told, had you not, sir, that Mr. Bryant did 
send a telegram to New York on December 24th? A. Agent Thompson and 
I received that information. 

* * * * * 

MR. SHORTER: Your Honor, could we come to the bench for a 
minute ? 

THE COURT: Yes. 

(At the Bench:) 

MR. SHORTER: Your Honor, about this telegram dated Decem- 
ber 24, 1959, I would at this time respectfully ask the Court to strike it as 

an Exhibit in this case and instruct the jury to disregard it. For 
this reason: I think that this officer, this agent , obtained this information, 
this Exhibit, illegally and not pursuant to the manner provided for in the 
pertinent statute; and that the obtaining of it in this fashion violated my 
defendant's rights under the 5th Amendment. 

MR. SMITHSON: There is no possible way that his rights under 
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the 5th Amendment could have been violated. The purpose of the subpoena 
is only to protect the telegraph and telephone company. They have a pro- 
perty right. It is an item. And if they are willing to release it it would 
be the same as someone else releasing something in their possession. 
THE COURT: Motion denied. 


* * * * 


REDIRECT EXAMINATION 


* * * * 


BY MR. SMITHSON: 
* * * * * 
, @Q. You were asked, sir, by Mr. Shorter with regard to certain 
funds that were paid, and particularly, sir, with regard to some $45.00 
paid to the witness Holmes during the month of October, sir. Do you recall 
that? A. Yes, sir. 

893 | Q. And tell me, sir, during that month of October, I will ask you 
whether or not the witness Holmes was with you and other representatives 
of the Federal Bureau of Narcotics practically continuously? A. He was so. 

* * * * * 

MR. FEIT: Now may we approach the bench? 

THE COURT: Yes. 

(At the Bench:) 

MR. FEIT: If Your Honor please, at this time I will renew the 
request I made at the beginning of this trial and subsequently once or twice, 
I believe. I respectfully request that at this time Your Honor instruct the 
jury as to anything that any one of the defendants -- any admission or any 
statement that the witness testifies to about any one of these defendants 
is only directed against him, it is not binding against any of the other de- 
fendants, any statements made in the absence of any one of the other de- 
fendants. 

MR. SMITHSON: No, Your Honor, that is not appropriate where a 
conspriacy is charged. If, as the Government alleges, conspiracy has been 
shown, that is a factual question for the jury to determine under appro- 
priate instructions. Your Honor would instruct them that if they did not 
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find a conspiracy in fact, beyond a reasonable doubt, was established 

between those defendants, then and in that event such an instruction is per- 

fectly appropriate; but not where, as in this particular circumstance, the 

Government submits that if Your Honor was to so instruct at this time, 

Your Honor would be, in effect, passing on to the jury Your Honor's in- 

terpretation of what the evidence has shown. I believe that that is covered 
by an appropriate instruction at the end of the case. 

MR. FEIT: If I may be heard, sir. I think an instruction at the 
end of the case would serve a lesser purpose than now and I respectfully 
request that Your Honor instruct the jury at this time, in this language, 
if I may: 

You will recall that testimony of acts and statements made by 
alleged co-conspirators in the absence of a defendant was received on a 
tentative basis in evidence. Such testimony was received subject to in- 
dependent proof of the existence of a conspiracy and the absent defendant's 
knowing participation in the conspiracy. If you do not find on independent 


proof that a conspiracy existed and the absent defendant knowingly par- 
ticipated in the conspiracy, the tentative basis is destroyed and all such 
testimony must be ignored as to him. 

THE COURT: That instruction is inopportune. I will deny your 


request. 

MR. SMITHSON: I might say, further, for the record, Your Honor 
has already informed counsel in the presence of the jury that all of this 
is subject to connection under the appropriate instruction. 

THE COURT: This is inopportune. I will deny your motion. 

MR. SHORTER: May I make a statement for the record ? 

THE COURT: Yes. | 

MR. SHORTER: Your Honor, I don't recall any such direction 
or admonition being given by the Court. 

THE COURT: This Court recalls, not once but several times, 
your objection was overruled subject to connection. And you should re- 
member it, Mr. Shorter. 
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MR. SHORTER: All right, Your Honor. 
THE COURT: All right. 


* * * * 


OPHIR CARL NANCE, JR., 
* * * 
DIRECT EXAMINATION -- (Continued) 
BY MR. SMITHSON: 
* * * * * 

Q. Now, I believe that the particular object which relates to 
Lawrence 6-2362, sir, I will ask you what, if any, connection there existed 
during the period of November 1959 to June of 1960 between that number, 
Lawrence 6-2362, and Lawrence 6-6791, and Lawrence 6-8180? A. Lawrence 
6-2362, Lawrence 6-6791, and Lawrence 6-8180 were all telephone numbers 


listed for a Mrs. Irene Boland at 816 Jefferson Street, Northeast. 
; * * * * * 


934 ' Q. Showing you, sir, at this time Government Exhibit 38, would 


you examine it and state what itis? A. This is a record that we keep in 
our plant department, sir, that shows that on December 30, 1959, Lawrence 
6-2362 was changed to Lawrence 6-6791. 

Q. Was there a subsequent change, sir, to Lawrence 6-8180? 
A. Yes, sir, Lawrence 6-6791 became Lawrence 6-8180. 

935 Q. When was that, sir? A. That was on June 3rd they changed 

from 6791 to 8180, sir. 

; MR. SMITHSON: For the record, Your Honor, I am handing to 
the witness Government Exhibits 13 for identification, which, for the record, 
Your Honor, refers to Lincoln 3-4819; Government Exhibit 14 refers to 
Lincoln 3-7499; Government Exhibit 15, Lincoln 7-4784; 16, Lincoln 3-8819, 
which was changed to Lincoln 3-7251; Government Exhibit 17, Decatur 
2-8832, which was changed to Decature 2-6820; Government Exhibit 18-A, 
Lincoln 3-9736; Government Exhibit 18-B, Lincoln 4-4754, changed to 
Lincoln 4-1487; Columbia 5-4747, which is Government Exhibit 19, which 
was changed to Columbia 5-7250; Government Exhibit 20, HU 3-7794; and 
the previous ones which the witness just had, 21, 22 and 38. 


’ 
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BY MR. SMITHSON: 

Q. *** Mr. Nance, I would like to direct your attention specific- 
ally, sir, to the number which is Lincoln 3-4819. Do you find that exhibit 
number there? A. Yes, sir. 

Q. And that is Government Exhibit what for identification? 

A. Thirteen. 
* * * * * 

Q. Do you find, sir, a toll charge to New York for December 25, 
1959 from one Thornton at the number JU 2-9740? A. Yes, sir, and it 
was made by Mr. Thornton. 

Q. And the number, sir -- a call on December 26,1959 from J. 

" Brown, EN 9-9719 ? 


* * * * *x 


Q. I ask you, sir, to look for a date of 12-31-59. Could you find 
a toll charge on that date? A. Yes, sir, Ido. 
Q. I will ask you whether or not that party calling is identified, 


sir? A. Yes, sir, J. Brown. 
Q. And the number called, sir, would that be TR 4-9836? A. Yes, 


132 Washington, D. C. 
JACK R. PETERSON October 27, 1960 
was called as a witness and, being first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name is Jack R. Peterson? A. Yes, sir. 
Q. Your employment? A. I am employed with the United States 
Treasury Department, Federal Bureau of Narcotics as a narcotics agent. 


* * * x * 


A. On May 5, 1960 I was working in New York City. 

Q. In New York City. And was that your regularly assigned 
post? A. Yes, sir, it was. 

Q. I will ask you, sir, if you are familiar with the address 200 
West 90th Street in New York City? A. Yes, sir, am. 

Q. I will ask you specifically if you are familiar with Apartment 
12-C in that building? A. Yes, sir, Iam. 

Q. I will ask you if, on the 5th of May, 1960 you had occasion 
to go to that address and specifically to that apartment? A. Yes, sir, I 
did. 

Q. When you went there I will ask you whether or not you met 
any one at that address? A. Yes, I did. 

Q. Who was the person that you met? A. Upon going there 
at 5:35 P. M. I met Nettie Robinson 

Q. Was that in Apartment 12-C? A. Yes, sir, 12-C. 

Q. Let me ask you this, sir, was there anyone with you at 
that time? A. Yes, sir. 

958 Q. I will ask you whether or not you or the person with you 

had any conversation with this person Nettie Robinson relative to narcotics: 


Answer yes orno. A. Yes, sir. 
Q. I will ask you as a result of that conversation did you have 
occasion to return to that address? A. Yes, sir, I did. 

Q. And about what hour did you return? A. 8:50 p. m. 


t 
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Q. And I will ask you when you returned to that address you 
went to the same apartment? A. I did. 

Q. Did you meet anyone in that apartment? A. Yes, sir; I did. 

Q. Whom did you meet? A. John Theodore Brown, alias | 
Jack Brown. 

* * * * * : 
959 Q. Now, sir, did you have any conversation with the Defendant 
John T. Brown relative to narcotics? 
MR. FEIT: Objection. 
THE COURT: Overruled. 
THE WITNESS: Yes, sir. 
BY MR. SMITHSON: 

Q. Would you relate, sir, what the conversation was that you 
had? A. The conversation I had with Brown at that time was that we 
wanted to purchase some narcotic heroin. Brown stated that he wasn't 
going to do any business at the time. The person with me had conver- 
sation also with Brown. 

Q. In your presence? A. In my presence. 

Q. Was that relative to narcotics? A. Yes, it was. 

Q. What was that conversation? A. The person with me 
asked Brown if he would sell him some narcotics--heroin and then he: 
asked Brown if he had received money that he had sent to Brown by 

960 someone else. 

Brown stated that he had not received the money; neither had 
he seen the friend whom the person with me stated he had sent the money 
by. 

Q. All right, go ahead. A. He then asked Brown if he was 
angry with him for not having paid the money. Brown stated he was not 
angry and just decided he was not going to do any business. The person 
with me stated he would be in New York City sometime and if Brown 
wanted his money, he would pay him. 

Brown told him no, he was not worried about that and he had 


decided he did not want to do any business. 
* * * 
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CROSS EXAMINATION 
BY MR. FEIT: 
* * * * * 
Q. On May 5th of 1960 at about 5:35 p. m. the first you say 
you went to 200 West 90th Street, you met Nettie Robinson, is that correct ? 
A. That is correct, sir. 
Q. What did you ask her? A. I did not ask her anything at 
first. I was introduced to her. 
Q. Who introduced you? A. The person with me. 
Q. Who was the person with you? A. A special employee. 
* * * * * 
963 Q. She is the aunt of John T. Brown, is that correct? 
A. Yes, sir. 
; Q. You said you had a conversation with his aunt about narco- 
tics, and John T. Brown. 
Q. What did you converse with her concerning narcotics about ? 
A. What did I converse with her about concerning narcotics ? 
Q. Yes. A. After the introduction, she asked me if we had 


come to New York to see Jack and to take care of business. I told her 
yes. 


* * * * * 


964 THE WITNESS: After further conversation she said Jack was 
not home and she was expecting him between 9 and 10 p. m. and then, 
after that, she told me that she had just come back from New Orleans 
and I asked her if there was much heroin down in New Orleans and she 
stated, she said there was and there was an abundance of heroin in New 
Orleans but it was not of good quality. She stated that the heroin here 
in New York was very good--much better than the stuff down in New 
Orleans. 

She then asked me if I used heroin, and I told her, no, I did 

965 not use heroin. She said that, well, she used it but she pre- 
ferred the stuff in New York better than that down in New Orleans and I 
told;her, well, for me to use it would be detrimental to me because I am 
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in it for the money and she said yes, I understand that. 

After this portion of the conversation we then left the premises 

after assuring her we would be back between 9 and 10 p. m. 
* * * * 
BY MR. FEIT: 

Q. Did she tell you that Jack Brown was head of the marcotics-- 
A. Will you repeat that again, please. 

Q. Did she tell you that her nephew, John T. Brown was in the 
narcotics traffic? A. No, she did not exactly come out and say it in 
those words, that he was in the narcotics traffic. All she said, she asked 
me if I came to see Jack and to take care of business. 

Q. That is all, just business; she did not say "narcotics bus- 
iness', did she? Sir, I asked you a question. 

966 A. She said, did I come to see Jack and to take care of bus- 
iness. 
* * * * * 

Q. Then you returned at 8:50 p. m. together with special 
employee, did you not? A. Yes, I did. 

Q. That was a pre-arranged appointment that you had? 

A. She told ug to return, yes; Nettie. A : 
968 Q. Did the special employee with you, did he speak to Mrs. 
Robinson, this first visit at 5:35 p.m.? A. Yes, sir. 

Q. Did he know Mrs. Robinson, do you know? A. I assume 

that he did because she certainly knew him. 


Q. Did you say "assume?" Did you use the word "assume"? 
A. I know she did. 
Q. You assume it, sir. 
THE COURT: He said he knows she did. 


BY MR. FEIT: 
Q. How do you know she knows it? A. How doI know she 
knows it ? 
Q. Yes. A. Well, because she greeted him, and called him 


by his first name and that is how I know. 
* * * 


1 
t 
’ 
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969 : Q. Now, when you arrived at John T. Brown's apartment, who 
let you in the door ? . 
* * S * * 
A. As I stated before, I will have to ask you, are you referring to the 
5:35 ip. m. or the 8:50 visit ? 
Q. No, sir, Iam inquiring as to the 8:50 visit. A. Oh, John 
Brown let me in the door. Jack, he came to the door. 
x * * * * 

970 : Q. And did you announce yourself to the doorman downstairs 
when you arrived at 10:50 a.m.? A. No, sir, he inquired as to who we 
were there to see, and we told him, and he said, "Well, contact him on 
the intercom, ‘and so we did that. 

Q. And Jack Brown, you say, let you in to his apartment, is 
that correct? A. Yes, sir. 
* * * * * 

974 Q. Now, coming back to Jack Brown's apartment at 10:50 p. m. 
May 5, 1960, you walked in with a special employee, is that correct ? 
A. What time, sir? 

Q. At 10:50 p. m., at or about 10:50 p. m. 
THE COURT: That was not the time he said. It was 8:50. 
MR. FEIT: Iam sorry. It is 8:50. 
BY MR. FEIT: 
Q. Did Jack Brown invite you to sit down in his apartment ? 
Yes, he did. 
Q. How long did you stay in Jack Brown's apartment ws 
From 8:50 until 9:10 p. m. 
* * * * * 
Q. Who was in the apartment outside of John T. Brown? 
Nettie Robinson. 
* * * 
GEORGE C. CARTER 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
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DIRECT EXAMINATION 
BY MR. RABY: 

Q. You are one of the defendants in this « case. You heard the 
testimony coming from Agent Robinson relative your selling him nar- 
cotics. Did you ever sell any narcotics to Agent Robinson? A. No. 

* * * * * 

Q. Tell the Court and jury on the first occasion why you were 
with Foster when he met Agent Robinson? A. Harold Foster received 
a phone call and said that someone had called him up asking about having 

1000 some prostitutes brought in to town; and he wanted to know if I 
would go with him and talk with this man alone with him because he had 
no knowledge of how to run a house of prostitution. 

So I said I would go with him and talk with him. 

* x * * * 

So at the time when we saw this agent Harold and I talked with 
him and the man said he had some prostitutes that he had over in Baltimore 
and he wanted to work them in a house over here in Washington. And I 
told him I would talk with him about this, and we started talking about 
prostitutes. 

So in the meantime Foster told me, prior to that, that the man 
would give me some money and for me to bring the money on back to 
the house with me. 

So I goes into the store on the corner there at 8th ai L and 
left Foster and the man in the car talking. 

So I goes back to the car and Foster had left. And so the man 
handed me the money and told me that was for Harold Foster.. And the 
man let me out at 8th and K and I got out of the car and tried to hail s 
cab. And then I caught a cab at 7th and K. 

* * * * * 
1001 Q. Now, did you ever live on D Street ?* *. * A. Iwas living there 
with Harold Foster. 


Q. And do you know who rented that house? A. Well, dol 
actually know? 
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Q. Yes. A. I know that the apartment was in the name of 
Harold -- I can't get the last name. It is Williams. 
1002 Q. Harold Williams? A. Yes. 
Q. Do you know if Harold Foster used the name Harold Williams ? 
A. He told me he used it. 
: * * * * * 
Q. At this address on this street, did you ever see the Thorntons 
come there? A. Yes, they came there to pick up numbers there. 
a *x * * * *x 
1003 Q. Now, did there come a time that you moved from D Street 
to Randolph Place? A. Yes. 
Q. Why did you move from there? A. Well, Harold said that he 
was paying too much rent at 1836 D and he said we were going to move 
out to 76 Randolph Place where it is much cheaper. 


* * * * * 


Q. And you moved to Randolph Place. Did you pay Harold 
Foster any rent? A. I didn't have any money to pay any rent to him. 

Q. You were living there with him? A. I was somewhat like 
a flunky because I didn't have no place to stay and I would clean up 
around there and everything; and at the time I was on heroin and he was 
helping me keep my habit up, by me helping him to take care of the 

1004 apartment for him. 
* * * * * 
Q. You said that Foster and Charles came to this address. 


Did at any time you see them bring any narcotics there? A. No. 
* * * * * 


1012 | Q. Some evidence has come in that you told the officer 
Robinson, when you got out of his car and pointed to a mail box, that 
something, that package I think was in that mail box. Can you tell the 
Court and jury something about that transaction? A. Well, this agent 
drove me from 8th and L to 8th and K. I got out of the car and tried to 
hail a cab. I could not catch a cab at 8th and K, so I went down to 7th 
and K and caught me a cab. 
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Q. Were you pointing at any mail box? A. I was trying to hail 


* * * * * 


Q. Then some testimony came in there that you were in the 
car with agent Robinson and he gave you some money and you got out 
of the car and told him "Look under the tire of the car." You heard 
him testify about that yesterday. A. He did not say that. 

Q. What did he say? A. He said that I told him to ask Harold 
Foster where it was at and he would tell him where it was at. 

1013 Q. Did you do that? Did you tell him? Did you tell agent 
Robinson anything about this narcotics under the wheel of that car? 
A. No. 
* * * * * 
1015 Q. At any time did the Thorntons hire you to work for them ? 


A. No. 
2 * * * * * 


CROSS EXAMINATION 
es MR. SMITHSON: 

1016 Q. i how ie did you ey you have fasea the Thorntons? 
A. I said I have known Benjamin Thornton ever since I was about six 
years old or so. 

Q. Well, isn't it true, sir, that on the date of your arrest you 
told the agents that you had known Benjamin and Charles Thornton only 
four years? A. No. 

Q. Do you deny that? A. I deny that. 


Q. Tell me, sir, what is acop man? A. Cop man.: 
Q. Yes. A. I do not know. ; 


Q. .Well, didn't you tell the agent on the date of your arrest 
that you were a cop man, that you used to cop from Luscious to sell 
1017 on the street? A. No, I did not tell him that. 
Q. Now, tell me, you say you moved from D Street for what 
reason? A. Because Harold said he was paying too much rent there 
and that he was moving to another place because it was much cheaper. 


Q. Isn't it a fact, sir, that you told the agents, that is, Wurms 
and Thompson, that in the latter part of March you got word from a man 
known as "Al" and that he had been told by another man known as "Caddy" 
that "the man" was watching your house on D Street and you told "Luscious" 
so you decided to move; isn't that what occurred? A. No, sir. 

Q. And that that is when you went to 76 Randolph place? 
A. I never told Agent Wurms or Agent Thompson or any other agent 
anything like that. 

,  Q. Let me ask you wasn't it also true that you told the man 
that your phone was Decatur 2-8832 and later changed it to Decatur 
2-6820? A. The only phone number I know about was the phone numbers 
that they took off my person. 


Q. Didn't you also tell the agent that Luscious would get phone 
calls and make appointments to meet people in that vicinity and sell 
"stuff" to them--heroin? A. No, sir. 

1018 Q. And the "stuff" you got from Luscious and sold it on the 


street? A. No, sir. 

y Q. And that there were times when Luscious got phone calls 
and you did deliveries, isn't that true; isn’t that what you told the agent ? 
A. I never told the agent anything like that. 

Q. Tell me, sir. You also exchanged stuff with George Fletcher; 
isn't that what you told the agent? A. No, sir. 

Q. And to Big Rich? A. No, sir. 

Q. You also told the agents, did you not, that when you were 
on 78 Randolph Place, that Benjamin Thornton and Charles Thornton 
would come up there on numerous occasions in the daytime but occas- 
ionally at night and they would ask you how things were going, and that 
they knew you were selling some stuff but you did not sell or discuss 
the actual sale of narcotics with them; isn't that true? A. I never told 
the agents that. 

Q. And didn't you tell the agents, sir, that you knew Luscious 
was selling quite a bit of stuff and you were a "cop man", that you would 
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get 25 or 30 things at a time from Luscious and sell them to keep your 
"habit" up? A. It--I did not tell them that. I told the agents that 
1019 Luscious was taking care of my habits because I was helping 


him out around the house. 
* * * * 


1021 Re REDIRECT EXAMINATION ’ 
MR. RABY: He has inferred that you had told Mr. Wurms 
certain things and you denied it. Did Mr. Wurms tell you anything ? 
THE WITNESS: Well, he asked me some things. 
1022 BY MR. RABY: 
Q. What did he ask you? A. Well, he asked me if I would sign 
a statement on the two Thorntons and he said, if I would, it would help 
me, something like that, but I said I didn't know anything about them. 
Q. He asked you if you would sign some statements against the 
two Thorntons, and stated it would help you? A. Yes. 
Q. And what did you tell him? A. I told him I did not know 


anything about them and it could not help me anyway because I had not 


did anything to receive any help. 
* * * * * 


1051 IVAN WURMS 
resumed the witness stand in rebuttal and, having been previously duly 
sworn, was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 
1054 Q. Tell me, sir, were you present at the arrest of George C. 
Carter? A. Yes, sir. 
Q. Where did it take place? A. Seventh and O Streets, Northwest. 
Q. The approximate time? A. I believe around 3:10 p.m., in 
the afternoon. 
Q. And I will ask you whether or not you had an arrest warrant 
at the time? A. We did, sir. : 
Q. And I will ask you, sir, at the time you arrested him, whether 
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or not you inquired of the Defendant George C. Carter if he would give 
you a statement, sir, relative to his participation and or knowledge of 
the narcotics traffic in the District of Columbia? A. We did ask him 
that, yes, sir. 

Q. And would you advise us, sir, whether or not he agreed to or 
disagreed? A. He agreed to it. 

1055 Q. And about how much time elapsed, sir, between the time of 
his arrest and his agreement to give this statement? A. About 45 minutes, 
because in our office Agent Robinson came in and we confronted Carter 
with Robinson. 

Q. At the time you confronted Carter with Robinson, what, if 
any, statement was made by Carter at that time? A. He said, "You have 
got me up tight.” 


* * * * * 


1057 ' Q. Now, sir, at the time that you returned to the office of the 


’ 


Bureau of Narcotics, I will ask you whether or not you secured certain 


oral information from the Defendant George C. Carter? A. We did, sir. 


_ Q. And as a result of that oral information, which you received, 
I will ask you whether or not you reduced it to writing? A. We were in 
the process of reducing it to writing. 

_ Q. Tell me this, sir, I will ask you whether or not the matters 
which you reduced to writing were displayed to the Defendant George C. 
Carter? A. it was. 

Q. And the information which you were reducing to writing, where 
did you get that information that was being put in this writing? 

A. From George C. Carter. 

Q. And I will ask you, sir, whether or not you had any conver- 
sation with the Defendant George C. Carter as to what, if any, use would 
be made of such information in written or oral form? A. I did. 

Q. And what was the conversation that you had with him at that 
time, and what, if any, response did he make? 

1058 A. I told the Defendant Carter that this information would un- 
doubtedly be used in a court proceeding and it would be necessary for 
him to testify. 
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Q. What, if any, response did he make to that? A. He refused 
to continue with the statement and refused to sign any statement. 

Q. At any time, sir, did he tell you that any of this information, 
which he had heretofore furnished to you, was incorrect? A. No, he 
didn't deny that. 

* * * * * 

Q. I show you, sir, Government Exhibit 39. I ask you to identify 
it. State what it is. A. This is the statement that was taken from George 
C. Carter on May 31, 1960 in the Washington Field Office of the Bureau of 
Narcotics by Agent Thompson and myself, a statement begun about 4:05 p.m. 

* * * * *x 
1059 Q. In order to secure this information, did you threaten, beat, 
or coerce the person of George C. Carter to obtain this information? 
A. No, sir. 

Q. From your reading of it, I will ask you whether or not it 
relates to the Defendant George C. Carter and the defendants and co- 
conspirators Boo and Benny Thornton? A. They do, sir. 

Q. Does it likewise refer to one Luscious or Harold Foster ? 

A. It does, sir. 

Q. Does it likewise, sir, refer to a person by the name of Caddy? 
A. Yes, sir. 

Q. Did it relate, sir, to the occupation of the house at 1836 
D Street, Northeast? A. Yes, sir. 

Q. Does it relate, sir, if you will recall, as to any reason 

1060 given for moving from those premises? A. It does, sir. 

Q. Does it relate, sir, to the premises at 76 Randolph Street, 
apartment No.4? A. Randolph Place. 

Q. Randolph Place? A. Yes, sir. 

Q. Let me ask you this, sir, do you recall whether or not it 
relates to the conduct of the Defendant George C. Carter in the narcotics 
traffic? A. Yes, sir. 

MR. SMITHSON: Your Honor, the Government offers 39. 

MR. RABY: I object. I want to have an opportunity to inter- 


rogate the agent. 
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. MR. SHORTER: May we come to the bench about that ? 
(At the bench:) 

. MR. SHORTER: Your Honor, this document is not admissible as 
primary evidence in this case. If it is being offered to show or to constitute 
an admission on the part of this Defendant Carter, I don't think it can be so 
utilized because it wasn't adopted -- 

' THE COURT: Do you think it can be utilized in order to impeach 
the testimony of the Defendant Carter? 

. MR, RABY: No. 

MR. SHORTER: I think it is perfectly proper for the agent to 
say what Mr. Carter told him, but to offer this document 
as being evidence of something that he said, when he doesn't adopt or 
subscribe it, Your Honor, is just wholly impossible, as I see it. 
_ THE COURT: Have you anything to say? 
' MR. RABY: I say the same thing, Your Honor, it's impossible. 
I can write something -- 


THE COURT: I understand. Don't say that. But if you agree 


with Mr. Shorter, that is plenty. 
' MR. RABY: I agree. 
' HE COURT: How about you, Mr. Feit? 
MR. FEIT: I agree. 
THE COURT: What do you say? © 
MR, SMITHSON: I say this, Your Honor, that this document 
constitutes a direct record of the information which was received from 
the Defendant George C. Carter, which the agents received and reduced 
to writing. It is not signed and, as such, is only evidence of what was 
told. I say that it's evidence of an oral statement. 
I will withdraw it, Your Honor, and I will examine the witness 
with regard to each of the items, if counsel want to take that position. 
I was only going to offer it in the expectation that we might expedite this 
because it could then be offered. Otherwise, it will be a series of questions. 
. HE COURT: Go ahead, ask him the questions. It won't be offered. 


i 


’ 
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MR. SMITHSON: All right. 

(In open court:) 

BY MR. SMITHSON: 

Q. Showing you, sir, Government Exhibit 39 for identification, 
I will ask you whether or not in the course of your interrogation of the 
Defendant George C. Carter, he referred to -- 

MR. RABY: I object to the interrogation of George C. Carter. 
George C. Carter was under arrest, and what he is going to tell now, 

I object to it, Your Honor. 
THE COURT: Overruled. 
BY MR. SMITHSON: 

Q. And I will ask you whether or not, in his information which 
he furnished to you, sir, he told you how long he knew the Thorntons, 
for what length of time? A. He did, sir. 

Q. And how long did he tell you? A. Approximately one year. 


Q. Tell me this, sir, I will ask you if he referred at any time 


to his association with the person Luscious or Foster? A. Yes, sir 

Q. And -- 

MR. RABY: Your Honor, I object to talking about somebody else, 

1063 he knew this man or the other man. 

THE COURT: Overruled. These are statements that are supposed 
to have been made by your client. Now, that is the ruling of the Court. 
No argument. 

BY MR. SMITHSON: 

Q. And as to his knowledge, connection, or other affiliation with 
this person of Luscious or Harold Foster? A. The statement so states. 

MR. RABY: Your Honor, may we approach the bench, please? 

THE COURT: You may have an objection to every one of these 
questions. Will that be enough? And they are overruled. 

MR. RABY: Your Honor, we, at least, want an opportunity to 
explain ourselves to the Court. 

THE COURT: I thought you had. 

MR. RABY: It's another explanation, if Your Honor please. 
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THE COURT: [I will be very glad to listen to any further con- 
tention you have, but it must not be the one you have already told. I 
said further contention. 

(At the bench:) 

THE COURT: Mr. Raby. 

MR. RABY: Your Honor, we cooperate here. 

MR. FEIT: If Your Honor please, we are objecting to this on 

1064 the further ground Mr. Smithson is trying to do by indirection 
what he has not been permitted to do directly. 

I want to go a step further, if I may. This witness has not told 
us whether he has exhausted his recollection. He has the document in 
front of him, he keeps referring to it. Let him first inquire from him, 
exhaust his recollection, and then let him go back and look at this document. 

THE COURT: Anything further ? 

MR, FEIT: Mr. Shorter? 

MR. SHORTER: No, that's it. 

MR. FEIT: We want an objection on those grounds, sir. 

MR. SMITHSON: I will abide by the narrow construction of the 
rule, Your Honor. I will do it. 

THE COURT: All right. I thought that is what you were going 
to do, anyhow. You can ask him those questions. 

(In open court:) 

BY MR. SMITHSON: 

Q. I will ask you, sir, as to what, if any, recollection you had 
of what the Defendant George C. Carter informed you as to the quantity 
of stuff or narcotics being sold by Luscious at D Street? 

A. I don't believe he mentioned too much about the quantity Luscious 
was selling, only as to what he was receiving to sell for this habit. 


: Q. Do you recall at this time any conversation or information 


1065 from the Defendant Carter relative to a cop man or who might 
be acop man? A. He stated he was. 
Q. And what did he say he meant by that? A. He would be -- 
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a cop man is a person who picks up a certain quantity of narcotics. 

Q. And do what with them? A. And sells it. 

Q. For what purpose? A. To receive monetary gain. 

Q. Let me ask you this, sir: Do you recall what, if any, inform- 
ation he gave as to the quantity he was copping for that purpose? 
A. I believe 25 or 30 capsules. 

Q. Do you recall any information that the Defendant Carter 
gave you relative to any phone calls being received by Harold Foster 4 
A. Yes, sir. 

Q. And what was that information? A. Harold Foster would 
receive numerous phone calls and he, in turn, would take a certain 
amount of narcotics and deliver it to people. 


Q. Tell me, sir, was there ever any conversation or inform- 
ation given to you by Carter relative to the person of Harold Foster 


meeting his man? 
1066 A. Yes, sir 

Q. What was that information? A. He said that Boo and Benny 
would come to 1836 D Street, Northeast and that Luscious told him his 
man -- that that was his man. 

Q. I will ask you whether or not you received any information 
from the Defendant Carter regarding the premises 1836 D and spec- 
ifically, a person by the name of Caddy? A. Yes, sir. 

Q. What was that information, sir, and how did it relate 
tothe premises? A. Carter said something about receiving infor- 
mation from a person by the name of Al, who had spoke to Caddy, 
who told him about people watching the house and that he told 
Luscious it's time to move. 

Q. And I will ask you, sir, whether you received any infor- 
mation from the Defendant Carter as to what he was to do with the 
material he received from Luscious, that is, the narcotics ? 

A. Yes, he was to sell it. 

Q. I will ask you whether or not the Defendant Carter ever 

informed you that he made any deliveries for anyone? A. He did. 
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Q. Whom did he say he delivered and what was it? 
A. He delivered narcotics, he said, for Luscious. 

1067 I will ask you whether or not, sir, he gave you any information 
of exchanging, giving, or transferring stuff to a person by the name of 
George Fletcher? A. Yes, he said he used to exchange narcotics with 
George Fletcher, and he also had dealings with Big Rich. The reason 
for Big Rich, because Big Rich would hit him. 

Q. What do you mean by hitting? A. Carter had a hard time 
injecting a hypodermic needle into his veins and he would give Big Rich 
some narcotics in turn for Big Rich using the hypodermic needle and 
finding 2 vein to inject it into him. 

Q. Tell me, sir, did he at any time ever tell you that all he 
was doing was living at the premises as a flunky? A. Ohno, he never 
made that statement. 


Q. Tell me, sir, did he ever tell you that on the occasions 
Boo and Benny came to his premises they had conversation about what 


was going on and they knew that he was selling stuff? A. Oh, yes, he 
said that Boo and Benny would come by and ask him how the business 
was going on. 
* * 
Washington, D. C. 
October 28, 1960 


THE COURT: Now, before the jury comes in, I might as well 
1110 tell you the rulings on instructions-- 

MR. SHORTER: Your Honor, while your law clerk is here and 
while we are passing on these instructions, could I ask him to make 
available to the Court Title 18 U. S. C. 371 and 21 U. S. C. 174 because 
something has come up concerning this indictment and I will talk to 
the Court about it after we pass on this. 

THE COURT: Very well. 

MR. SHORTER: All right. 

THE COURT: Now, let us see. With respect to the tendered 
instructions for the defendants, the Court refuses to give defendants' 
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proffered instruction No. 1. 
The Court refuses to give Defendants' proffered instruction No. 2. ° 
as covered by the instruction of the Court. 
Defendants’ instruction No. 3 is refused as covered. 
Defendants' instruction No. 4 is refused as covered. 
Defendants' instruction No. 5 is refused as covered. 
Defendants' Instruction No. 6 is refused as covered. 
Defendants’ tendered Instruction No. 7 is refused as covered. 
Defendants' tendered Instruction No. 8 is refused as covered. 
Defendants’ tendered instruction No. 9 is refused as covered. 
Defendants' Instruction No. 10 is refused as covered. | 
Defendants' Instruction No. 11 is granted. 
Defendants’ Instruction No. 12 is refused as covered. 


Defendants’ Instruction No. 13 is refused as covered. 
Defendants' Instruction No. 14 is refused as covered. 
The tendered instructions of this morning--I am glancing over 


them now--refused as covered. That is 15, 16, that is refused as covered. 
Defendants' Instruction No. 17 is refused as covered. 
The Tendered Instructions by the Government: 
Government's No. 1, 2, and 3 are granted as is Instruction No. 4. 
Government Instruction 5 is refused as covered. 
Government Instruction 6 is granted. 
Now, are we ready for the jury? 
MR. SHORTER: Yes, Your Honor. Are the defendants’ instruc- 
tions all -- 
THE COURT: All of them. 
MR. SHORTER: May I look at No. 11 soI can determine just 
how it begins? 
THE COURT: Surely. 
Now, the single purchase alone is not sufficient to prove the 
purchaser is a participant in a conspiracy violation count. 
MR, SHORTER: Your Honor, may I object to the Court's granting 
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Government instruction 1 because I think that some of the language 
in there is contrary to the law as established in the case of U. S. Vs. 
Peoni. 

‘ THE COURT: Your objection is noted and overruled. 

MR, SHORTER: Now, Your Honor, may I take up this other 
matter with you, and your Honor, we of course, object to the denial of 
our instructions as drawn. 

’ THE COURT: Your objection is noted. 

MR. SMITHSON: I did not understand your Honor to deny them. 
I thought your Honor, we were covering them. 

‘THE COURT: As drawn. 


MR. SHORTER: Did you get the words "as drawn"? 

MR, SMITHSON: I did not hear you. 

MR. SHORTER: Your Honor, this is something that occurred to 
Mr. Ellis and me last night as we were working over this indictment 
and it stemmed from a conversation that we had with Mr. Smithson. This 


concerns Count 1 of the indictment. 

Now, your Honor will notice that on the face of the indictment 
is indicated in the caption part thereof that this indictment charges 
violations under 18 United States Code 371 which your Honor will im- 

1113 mediately recognize is the conspiracy statute, the violation of 

26 U.S. C. 4705, 4704-A, Title 21 USC 174. 

Now, I take the position, your Honor, that in so far as this in- 
dictment, that is Count 1 of the indictment, charges a conspiracy--this 
is a conspiracy under Title 18 USC 371. 

Now, we had some curiosity about it and I asked Mr. Smithson 
in an informal way and Mr. Feit asked him in a very informal way, what 
the possible penalty under this provision was, and Mr. Smithson indicated 
that this count, Count 1 charged an offense under 21 USC 174 as amended. 
or as provided for in the Narcotic Control Act of 1956. Your Honor might 
know that that calls for a very extreme penalty. We went back to the office 


last night -- 
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THE COURT: What is the extreme penalty? 

MR. SMITHSON: A penalty of not less than 5 nor more than 
20--an indeterminate sentence. No. probation. 

THE COURT: The same as any narcotic violation? 

MR. SMITHSON: Yes, it was Senator Price Daniels' Bill. 

THE COURT: I recall. | 

MR. SHORTER: Having that indicated to us as Mr. Smithson's 
concept of this count of the indictment, I went back to the office and we 

1114 did some reading, your Honor, and I must say to the Court that, 

as I read this indictment, it charges a conspiracy to violate several U.S. 
statutes. One is Title 18 Section 1403 of the U. S. Code; also that there 
was a conspiracy to violate Title 26 U. S. Code, Section 4705-A, Section 
4704-A and it also charges a conspiracy to violate Title 21, Section 174. 

Now, this is a conspiracy that has several charges, the vio- 
lation of several criminal statutes as its object. Now, I do not think 
Mr. Smithson would take the position that he has not urged to this 


Court in the presentation of his evidence and the presentation of his 
evidence has not shown that there was one conspiracy. And it is one 


conspiracy from his point of view leading to several objectives. 

Now, if that is so, your Honor, you can not merge the conspir- 
atorial statute drawn under Title 21, with this count of the indictment, 
because of that situation and the difference in the penalties must 
necessarily charge a violation under Title 18 Section 371 and not a 
conspiratorial charge under title 21 Section 174. 

Now, you will have this predicament, your Honor. I think you 
will appreciate this--this indictment charges that there is a conspiracy 
to violate several criminal laws and I think there are four or five of 
them involved. 

1115 Now, the evidence has shown various acts on behalf of various 
defendants. Now, let us be graphic, and take the situation of my own 
client. I think that will perfectly illustrate the point I am trying to make. 

It has been charged that Mr. Bryant sent a telegram and that 
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this telegram was sent in connection with some narcotics business. 
Now, that is a violation, if it is true, of Title 18, Section 1403, and that 
is one of the criminal objects of the conspiracy or one of the crimes 
which this conspiracy constitutes. 

Now, there are also other evidence against this client that 
conceivably, if what Mr. Smithson says is true, can charge him with 
conspiratorial conduct and violation of Section 174 of Title 21. 

Suppose the jury, when it goes back into the jury room, found 
he sent this telegram, therefore he is guilty on this count as drawn. 
That certainly could not conceivably be so unless they find, according 
to what Mr. Smithson indicated, unless he is guilty of violation of 17’4. 
Suppose the jury found Mr. Bryant conspired to violate Title 18 Section 
1403 and does not find he did anything else. 

Now, that crime carries a very minor penalty, your Honor, 
but instead, according to what Mr. Smithson says about this, even if 


1116 they find nothing additional, then this man can go to jail for 


20 years. Even if that not be so, how are we going to know what the 
jury is going to find unless your Honor tells this jury that they must bring 
in 2 special verdict as to these offenses, that is, the violations of the 
U. S. Code that is alleged that they have conspired to violate? 
THE COURT: I think I get your point of view. What have you 

to say? 

; MR. SMITHSON: I say this, your Honor, that Mr. Shorter is 
attempting to confuse the issue. The defendant Bryant is not charged 
in Count 1 with a violation of the substantive crime of 1403. I believe 
it is the interstate transportation or use of a means of communication 
in the furtherance that is one of the instruments or means that is 
certainly used. But the crime is conspiracy--conspiracy to violate 
any one of those sections and under Section 737 under Title 26 as amended 
by the Narcotic Control Act , a conspiracy, if guilt beyond a reasonable 
doubt to violate those sections which are specified in there and included 
the substantive offenses of dealing in narcotics, carries the same 
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penalty as is afforded to a violator of the substantive crime, itself, 
the difference being that where there is a penalty to Section 18 U. S.C. 371, 
that that does not apply. 

1117 Now, normally, the normal statutory interpretation would say 
that that penalty would be in effect except where express and explicit 
legislation on the part of the Congress has seen fit to award a special 
penalty to a conspirator for a specific act. 

And I say, your Honor, the penalty necessarily must be that 
which was defined under the Narcotic Control Act regarding conspiracy. 
MR. SHORTER: I want to call attention to one case -- 

THE COURT: Now, the argument you make here now is going 


to be taken out of your argument time. 
MR. SHORTER: I simply want to present the matter to the 


Court. 

THE COURT: What do you want me to do? 

MR. SHORTER: I think you would have to tell this jury, your 
Honor, that this indictment, Count 1 of it, charges a conspiracy to 
violate certain laws of the United States Code and they are A, B, C, D, 
and E and that Section A, the first Section provides so-and-so and so- 
and-so and that, if you find that he conspired to violate that Section, 
then you must return a verdict of guilt of conspiracy to violate that 
section of the Code, and do it separately as to Title 26, 4705, 4704-A, 
21 U. S. C. 174 and as to Title 18 Section 1403. I know this comes, 

1118 your Honor, very suddenly but I think, if your Honor looks 

at this indictment and looks at it in the vein I am indicating to the 
Court-- 

THE COURT: This indictment, as I see it, with respect to 
Count 1, charges the defendants with a conspiracy to violate several 
laws. What is wrong with that? I am not going to do it anyhow. I will 
refuse your request. 


* * * * 


1270 CHARGE TO THE JURY 
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THE COURT: Ladies and Gentlemen of the Jury: You have 
heard the evidence, the statements and arguments of counsel for the 
Government and for the Defendants. It now becomes your duty to de- 
termine whether or not the defendants are guilty of the crimes with 
which they are charged. 

_ Before discussing the charge against the defendants in detail, 

I shall summarize for you the general principles of law that must 
‘ govern you and guide you in determining the issues here. 

, It is the function and the duty of the jury to determine issues 
of fact. It is the duty of the Court to instruct you as to the principles 
and rules of law governing the case. You are bound and obligated to 
follow the instructions of the Court as to the law and take the law from 
the Court. 

On the other hand, you are the sole judges of the facts and you 
must determine the facts for yourselves solely upon the evidence pre- 
sented at this trial. The fact that a defendant is charged with a crime 


and has been indicted is not to be taken as any indication of guilt... The 
sole’ purpose of an indictment is to bring a defendant before the Court. 


It is. merely the machinery and the procedure provided by law for placing 
1271 | defendant on trial. 

. Every defendant in a criminal case is presumed to be innocent 
and that presumption attaches to the defendant throughout the trial. The 
burden of proof is on the government to prove each defendant guilty 
beyond a reasonable doubt. Unless the Government sustains that burden 
and proves beyond 2 reasonable doubt that each defendant has committed 
the crimes with which he is charged, the jury must find the defendant 
not guilty. Proof beyond a reasonable doubt, however, does not mean 
proof beyond any doubt whatsoever. It means proof to a moral certainty 
and not necessarily proof to an absolute mathematical certainty. 

Reasonable doubt is just as its name implies, a doubt based 
on reason, a doubt for which you can give a reason to yourselves, and 
not just any whimsical speculation or capricious conjecture. It means 
a doubt which is substantial and not merely shadowy. Neither does it 
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mean a doubt born of reluctance on the part of a juror to perform an 
unpleasant duty, or a doubt arising out of sympathy for a defendant, or 
out of anything other than a candid consideration of all of the evidence 
before you. 

Proof beyond a reasonable doubt simply means this: If, after 
an impartial comparison and consideration of all the evidence in the case, 
you can say to yourself you are not satisfied of the defendant's guilt, 
then you have a reasonable doubt. On the other hand, if, after such 
an impartial comparison and consideration of all the evidence you can 
truthfully and candidly say to yourselves that you have an abiding con- 
viction of the defendant's guilt, then you have no reasonable doubt. 

In determining whether the government has established the 
charges against these defendants beyond a reasonable doubt, you will 
consider and weigh the testimony of all witnesses who have testified 
before you and all the circumstances concerning which testimony has 
been introduced. You may also consider any of the exhibits or all of 
them which have been admitted into evidence at this trial. You are the 
sole judges of the credibility of witnesses. In other words, you and you 
alone are to determine whether to believe any witness and the extent 
to which any witness should be credited. In reaching a conclusion 
as to the credibility of any witness and in weighing the testimony of any 
witness you are to take into consideration the witness’ manner of 
testifying, whether the witness impresses you as a truth-telling in- 
dividual, whether the witness impresses you as having an accurate 

1273 memory and recollection and whether the witness has any 
interest in the outcome of the case. All of those matters, as well as 
any other factors that appear to you as having a bearing on this matter, 


you may consider and weigh in determining what witnesses to believe 
and the extent to which you credit them. 

If you find that any witness wilfully testified falsely as to any 
material fact concerning which the witness could not possibly have 
been mistaken, you are then at liberty if you deem it wise to do so, to 
disregard the entire testimony of that witness or any part thereof. The 
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testimony of one witness whom you may find to be entitled to full 
credit is sufficient for the proof of any fact and can justify your verdict 
in accordance with such testimony even though a number of witnesses 
have testified to the contrary. 

You are not to permit yourselves to be influenced by anything 
this Court has said or done which has suggested to you that he is inclined 
to favor the position of either the Government or the defendant. I have 
not intended to express or intimate any opinion as to what witnesses are 
worthy of belief or disbelief, what facts are established, or what in- 
ferences should be drawn from the evidence. If any expression of mine 
has seemed to indicate an opinion relating to any of those matters, I 
instruct you to disregard it. 

1274 Ladies and gentlemen of the jury, bear in mind you will make 
a definite contribution to efficient judicial administration if you arrive 
at a just and proper verdict in this case. To that end the Court reminds 
you that in your deliberations in the jury room your purpose should not 
be to support your own opinion but to ascertain and declare the truth. 

During the course of the trial I occasionally asked witnesses 
questions in order to bring out the facts that were not fully covered 
in the testimony. Do not assume that I hold any opinion on the matters to 
which any of my questions may have related. Remember at all times 
that you are jurors and are at liberty to disregard all comments of 
the Court in arriving at your findings as to the facts. 

th Courts as well as in every-day life there are two types of 
evidence which come into play in determining an issue. One is known as 
direct evidence. The other is known as indirect or circumstantial evid- 
ence. Direct evidence, for example, is evidence of a witness, himself, 


_ as to what he saw or heard as an eye witness to the crime under inquiry. 
Indirect or circumstantial evidence is supplied by testimony of facts and 
circumstances which tend to show that the offense under inquiry has been 
committed and by whom it has been committed. In other words, it is 
evidence which is composed of proved facts which raise a logical infer- 
ence as to the existence of the fact that is at issue in a particular case. 
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A simple but convincing demonstration of circumstantial evidence is the 
track of an animal in the snow. If you see a rabbit track, you know a 
rabbit has been there just as clearly asif. you had seen it. 

Both kinds of evidence direct and circumstantial evidence has 
been introduced in this case. Both kinds of evidence are equally entitled 
to consideration by a jury. Sometimes a jury may be more convinced by 
circumstantial evidence than by direct evidence. If the circumstantial 
evidence is sufficiently strong, it may be as convincing as direct evid- 
ence because circumstances speak for themselves, and if they are strong 
enough they may lead to a definite conclusion. But the rule of law is 
whether the evidence be direct or. circumstantial, or a combination 
thereof, before there maybe a conviction by a jury, you must find that 
the evidence adds up to proof beyond a reasonable doubt. 

It is the duty of the attorneys on each side of a case to object 
when the other side offers testimony or other evidence which counsel believes . 
is not properly admissible. When the Court has sustained an objection 
to a question, the jury are to disregard the question and may draw no 
inference from the wording of it, or speculate as to what the witness 

would have said if permitted to answer. 

In allowing testimony or other evidence to be introduced over 
the objection of counsel, the Court does not unless expressly stated, 
indicate any opinion as to the weight or effect of such evidence. 

As I stated before, the jury is the sole judge of the credibility 
of all witnesses and the weight and effect of all evidence. ; The testimony 
of an accomplice should be received with care and scrutinized with caution. 
The degree of credibility which should be given such testimony is a matter 
exclusively within the province of the jury and you may accept the testimony 
of such an accomplice. In fact, the jury has the right to convict a 


person on the sole, uncorroborated testimony of the accomplice if the 
jury believes the accomplice. An accomplice in the commission of a 
crime is a competent witness. An accomplice is anyone who knowingly, 
voluntarily cooperates with or aids, assists, advises or encourages 
another in the commission of a crime, regardless of his degree of 
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participation. No matter how small the degree may be, the person who 
aids another in the commission of a crime is an accomplice. | 

Evidence of a witness’ previous conviction of a crime is to be 
considered by you only in so far as it affects the credibility of that witness 
and for no other purpose. 

1277 You are instructed that while the law makes a defendant a 
competent witness, you have the right to take into consideration his 
situation and interests in the result of your verdict and all the circum- 
stances which surround it. You are to give the defendants’ testimony 
such weight as you deem it fairly entitled to. Evidence of a defendant's 
previous conviction of a crime is to be considered by you only in so far 
as it affects the credibility of the defendant as a witness and must not 
be considered as any evidence of guilt of the offenses for which the 
defendant may be on trial. 

_ The law does not compel any defendant to take the witness stand 
and testify. Therefore, ladies and gentlemen of the jury, no presumption 
of guilt may be raised and no inference of any kind may be drawn by you 
from the failure of a defendant to testify. The defendants are under no 
obligation to testify when they are on trial. 

Now, the arguments of the lawyers in this case are entitled to 
your careful consideration so far as you find them logical and reasonable. 
You are to remember, however, that the lawyers are advocates of their res- 
pective sides and what they say does not constitute evidence. 

1278 You should not let sympathy or prejudice enter into your de- 
liberations or enter into your verdict. Bear in mind that you are a fact- 
finding body and that you are bound and obligated to apply the law as given 
you by the Court to the facts as you determine them. 

‘ Impartiality is expected of you just as it is of me. Every defen - 
dant is entitled to a fair and impartial trial uninfluenced by passion, 
prejudice, or any other ‘emotion. 

Now, we come to the law as it applies to this case. The in- 
dictment is quite long and the Court deems it unnecessary to read it to 
you because you will have.it with you in your jury room. The defendants 
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here are, or the defendants whose names have been given to you quite often 
are John T. Brown, George Carter, Benjamin T. Thornton, Charles J. 
Thornton and Carlton Bryant. They have been charged by the grand jury 
with the crime of conspiracy which is contained in Count 1 of the Indict- 
ment. You will read that count and pay attention to what the Court has to 
say concerning conspiracy. 

The Conspiracy Statute 18 U.S. Code 371 reads as follows: If two or 
more persons conspire either to commit any offense against the United 
States or to defraud the United States or any agency thereof in any manner 

1279 or for any purpose and one or more of such persons do any act to 
effect the object of the conspiracy, each shall be punished by the penalty 
provided by the law. A conspiracy is a combination of two or more per- 


sons by concerted action to accomplish some unlawful purpose or to ac- 
complish a lawful purpose by unlawful means." j 


Thus, a conspiracy is a kind of a partnership for a criminal 
purpose in which each member becomes the agent of every other member. 
The gist of the offense is the combination or agreement to violate or 
disregard the law. Mere similarity of conduct among various persons 
and the fact that they may have associated with each other and may have 
assembled together and discussed common aims and interests does not 
necessarily establish proof of the existence of a conspiracy. However, 
the evidence need not show that the members entered into any express 
or formal agreement or that they directly by word spoken or in writing, 


stated between themselves what their object or purpose was to be or the 


details thereof or the means by which the object or purpose was to be 
achieved, but the evidence must show in order to establish proof, that a 
conspiracy existed, that the members in some way or manner or through 
some contrivance positively or tacitly came to a mutual understanding to 

1280 try to accomplish a common and unlawful plan. It is not necessary 
for the Government here to prove that all the means or methods set 
forth in the indictment were agreed upon to carry out the conspiracy or 
that all such means or methods were actually used or put into operation 
but it is necessary that the evidence establish to the satisfaction of the 
jury that one or more of the means or methods described in the 
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indictment was agreed upon to be used in an effort to effect or accomplish 
some object or purpose of the conspiracy as charged. 

One may become a member of a conspiracy without full know- 
ledge of all the details of the conspiracy. On the other hand, a person 
who has no knowledge of conspiracy but happens to act in a way which 
furthers an object or purpose of the conspiracy does not thereby become 
a conspirator. 

Before a jury may find that a defendant or any other person 
has become a member of a conspiracy, the evidence must show that 
the conspiracy was formed and that the defendant or other person who is 
claimed to have been a member knowingly and wilfully participated in 
the unlawful plan with the attempt to advance or further some object or 
purpose of the conspiracy. To participate knowingly and wilfully means 
to participate voluntarily and understandingly and with specific intent 
to do what the law forbids or with specific intent to fail to do what the 

law requires. That is to say, to participate with a motive or 
purpose to disregard the law. So, if a defendant or any other person with 
understanding of the unlawful character of a plan intensely encourages, 
advises, or assists for the purpose of furthering the undertaking or 
scheme, he, thereby, becomes a knowing and wilful participant, a con- 
spirator. One who knowingly and wilfully joins an existing conspiracy is 
charged with the same responsibility as if he had been one of the insti- 
gators or originators of the conspiracy. 

In determining whether or not a defendant or any other person 
is.a member of a conspiracy the jury are not to consider what others 
may have said or done. That is to say, the membership of a defendant 


or any other person in a conspiracy must be established by evidence 

as to his own conduct, what he himself said or did. If, and when it appears 
from the evidence that a conspiracy existed and that a defendant was one 

of the members, then the acts thereafter knowingly done and the statements 
thereafter knowingly made by any person likewise found to be a member 
niaybe considered by the jury as evidence in the case as to the defendant 
found to have been a member even though the acts and statements may 
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1282 have occurred in the absence or without the knowledge of the 
defendant provided such acts or statements were knowingly done and 
made during the continuance of such conspiracy and in furtherance in an 
object or purpose of the conspiracy. 

In your consideration of the evidence as to the offense of con- 
spiracy charge, you should first determine whether or not the conspiracy 
existed as alleged in Count 1 of the indictment. If you conclude that such 
conspiracy did exist, you should next determine whether or not the accused 
knowingly and wilfully became a member of the conspiracy. If it appears 
from the evidence beyond a reasonable doubt that the conspiracy was 
knowingly and wilfully formed as alleged in the indictment and that the 
accused knowingly and wilfully became members of the conspiracy at the 
inception of the plan or scheme or after it and that thereafter one or more 
of the conspirators knowingly committed of the object or purpose of the 
conspiracy, or one or more of the overt acts charged, then the success 
or failure of the conspiracy to accomplish the common object or purpose 
is immaterial. , 


By the term "overt acts" is meant any act committed by one of 


the conspirators in an effort to effect or accomplish some object or pur- 
pose of the conspiracy. The overt act need not be criminal in nature if 
1283 considered separately and apart from the conspiracy.: It may be 
as innocent as the act of a man walking across the street or driving an 
automobile or using a telephone. It must, however, be an act which follows 
and tends toward the accomplishment of a plan or scheme and must be 
knowingly done in furtherance of some object or purpose of the conspiracy 
as charged in the indictment. In order to establish the offense of con- 
spiracy charged in the first count of this indictment, the evidence must 
show beyond a reasonable doubt (1) that the conspiracy described was 
formed and existing at or about the time alleged; (2) that the accused 
knowingly and wilfully became a member of the conspiracy; (3) that one 
of the conspirators thereafter knowingly committed at least one of the 
overt acts charged in the indictment at or about the time and place alleged; 
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(4) that such overt act was committed in furtherance of such object 
or purpose of the conspiracy as charged. 

If you find from the evidence beyond a reasonable doubt that 
existence of a conspiracy charged in the indictment has been proved and 
that: during the existence of the conspiracy one of the overt acts charged 
was knowingly done by one of the conspirators in furtherance of some 
object or purpose of the conspiracy as charged, proof of the conspiracy 
offense charge is then complete and it is complete as to every person 
found by you to have been knowingly and wilfully a member of the con - 
spiracy at the time the overt act was committed regardless of which one 
of the conspirators did the overt act. 

You are instructed that defendants charged with the crime of 
conspiracy are legally responsible for all the consequences which may 
naturally flow or necessarily flow from the conspiracy and that, if the 
defendants, or the defendant as the case may be, combine and confed- 
erate with others to accomplish an illegal purpose, each defendant is 
liable criminally for everything done by his confederates in the execution 
of 2 common design even though what was done was not intended to be 
a part of the original design or common plan. This means that a con- 
spirator is responsible for the means employed by his fellow conspirators 
in accomplishing the unlawful purpose of the conspiracy, though not 
expressly agreed upon. 

Further, that rule applies even though one defendant was absent 
at the time of the commission of the act in question. That rule of criminal 
responsibility for the act of others is subject to the reasonable limitation 
of that particular act of one party. If any of his associates or confederates 

1285 § are to be held liable, it must be shown to have been done with 
furtherance of common objectives and design for which they combined 
together. 

: You are instructed that the declarations and acts of one of the 
parties during the pendency of an illegal enterprise are not only evidence 
against the party making the statement or performing the act, but are 


evidence against the other parties to the conspiracy as well; and when 
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the statements are proved, the other parties are as much responsible 
under such declarations and acts as though those declarations and acts 
were made by themselves. 

You are instructed it is not necessary for the government 
in order to sustain its burden of proof as to each defendant to show the 
execution of the conspiracy, to establish the fact that a conspiracy existed 
and that an overt act was committed pursuant thereto. The proof of 
conspiracy to violate the law and the commission of a single overt 
act by one of the conspirators is sufficient to sustain the charge. 

Nor is it necessary to show that each conspirator performed an 
overt act but merely that the necessary agreement between the parties 
to a conspiracy be made out from the evidence and circumstances of 
the case. 

1286 You are further instructed that a conspiracy may have for its 
object and purpose the violation of two or more criminal laws and still 
be merely one conspiracy. Nor does the fact the conspiracy to commit 
the offense or offenses continue over a period of time render it more 
than one charge of conspiracy. | 

You are instructed as a matter of law, that should you find 
a conspiracy did exist in this case, and that a defendant entered into 
the conspiracy subsequent to its inception, you are instructed that you 
may then find him guilty of it and it is not necessary for him to know 
all the conspiracy or its members or to be cognizant of all of the ram- 
ifications of the illegal combination. It must appear, however, that 
he knew of the existence of the conspiracy and took some part in fur- 
thering it in order to justify a conviction. 

A single purchase alone, by itself, is not at all sufficient to 


prove the purchaser is a participator in a conspiracy to violate the 
narcotic laws. You will note that the acts charged in Count One of this 
indictment, the conspiracy acts, are charged to be done unlawfully and 
feloniously. 'Unlawfully" means contrary to law, hence to do an act 
unlawfully means to do wilfully something which is contrary to law. 
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1287 Feloniously means with criminal intent; hence to do and act 
feloipusly means to do wilfully something that the law denounces as a 
major crime, a felony. Wilfullness is also an essential element in the 
crime of conspiracy charged in count 1 of the indictment and it is necessary 
for the government to prove beyond a reasonable doubt that the defendants 
wilfully and knowingly participated in this conspiracy. That does not mean 
the government must necessarily show the the defendants participated in 
this conspiracy with an evil intent and bad purpose. The phrase "wilfully 
and knowingly" used in the indictment means simply the defendant parti- 
cipated in the conspiracy deliberately and with knowledge. The word 
wilfully” may also mean conduct marked by a careless disregard of or 
plain indifference to the requirements of the laws of the United States. 

In other words, if the Government shows beyond a reasonable 
doubt that the actions of the defendants with respect to this conspiracy 
were deliberate and voluntary..and intentional as distinguished from acts 
committed through inadvertent acts, carelessness or negligence, then it 
has been established that the acts were committed wilfully and knowingly. 
However, if the Government does not show that the acts of the defendants 
were deliberate, voluntary and intentional then the Government has not 
sustained its burden of proof, it has not established that the acts of the 
defendants were done wilfully and knowingly. The determination as to 
whether the defendants did these things wilfully with which they are 
charged in this indictment involves the question of the defendants’ intent. 
That intent is an essential element in this case with respect to the crime 
of conspiracy and must be proved beyond a reasonable doubt before you 
can return a verdict of guilty as to the crime of conspiracy. 


Now with respect to intent, it is clear and obvious, of course, 
that we have no means of looking into another person's mind. The state 
of a person's mind must be inferred from the things he said and the things 
that are done. The sane man or woman must be presumed to intend that 
which she or he, in fact does. The intent with which an act is done is a 
mental process and, as such, generally remains hidden in the mind where 
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it is conceived. Such intent is rarely if ever susceptible of proof by direct 
evidence but must be inferred or gathered by the outward manifestations, 
by the words or acts of the parties entertaining it and the facts or cir- 
cumstances surrounding them or attendant upon the act with which it is 
charged to be connected. It is for you, the jury, to determine whether 
the acts of the defendants were made wilfully bearing in mind the instructions 
on the element of intent or in other words, wilfulness as I have given it 
to you. Ordinarily the question as to whether a person does a thing know- 


ingly or wilfully or with intent cannot be proved directly. No man can 


read the secrets of the human mind but intent, wilfulness and knowledge 
or lack of it may be deduced from a person's conduct, from the things he 
does, the things he says as well as from the surrounding circumstances. 

As previously stated in these instructions, intent must be es- 
tablished beyonda reasonable doubt before you can return a guilty verdict 
as to the crime of conspiracy. It is your responsibility to determine intent 
or wilfulness or lack of intent or wilfulness after a full consideration of 
all the facts and circumstances disclosed by the evidence and the testimony 
taken. 

There is no presumption that wilfulness or intent existed otherwise. 
When you are considering the question of whether or not the defendants 
participated in this conspiracy wilfully and knowingly as charged in the 
indictment, you may consider all the circumstantial evidence if any such 
evidence you find to be presented as well as all direct erence if any 
such you find presented. 

Section 1408 Title 18 of the U. S. Code provides as follows: a) 
That whoever uses any communication facility in committing, or in causing 
or facilitating the commission of, or attempting to commit any act or acts 
constituting an offense or conspiracy to commit an offense shall be 
punished as provided by the Statute. Each separate use of the commun- 
ication facility shall be a separate offense under this Section: 

b) For the purpose of this section the term "communication 
facility" means any and all public and private instrumentalities used or 
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useful in the transmission of writings, signs, signals, pictures or sound 
of all kinds by mail, telephone, wire, radio or other means of communication. 
In addition to being charged in Count 1 of this indictment with 
the crime of conspiracy, the defendants George Carter, Benjamin 
Thornton and Charles Thornton are each charged with certain violation 
of the law relating to the sale and possession and importation of narcotics. 
You will note that the defendants John T. Brown and Carlton 
Bryant are not charged with any violation of the narcotics law but are 
1291 .  @harged only as to Count 1 of this indictment which is a con- 
spiracy count. Narcotics have a recognized, legitimate use in medicine. 
On the other hand, their use when not under the supervision of a physician, 
is regarded as dangerous and susceptible of an evil influence. For that 
reason traffic in narcotics is regulated by law so that they may be avail- 
able for medicinal purposes under the supervision of a physician and in 
order that they may not be obtainable for illicit or illegitimate uses. 
Accordingly, the sale of drugs is permitted only on and pursuant to a 


doctor's prescription. A further safeguard is prescribed by law in that 


packages containing narcotics lawfully sold or dispensed must bear an 
internal revenue stamp and all sales of narcotics must be made in or 
from the original stamped packages. All traffic in narcotics outside 

the channels prescribed by law, as I have indicated is illegal and because 
of its detrimental effect on the community is regarded as criminal. 

The defendant George C. Carter is charged in Counts 20 and 22 
with the violation of Section 26 U. S. Code 4705-A which relates to the 
sale of narcotics. 

1292 The defendants Benjamin Thornton and Charles Thornton are 
also charged in Counts 17, 23, 29 and 35 with violation of that section 
of the Code. Section 4705-A of the Internal Revenue Code reads as follows: 
It shall be unlawful for any person to sell, barter, exchange 
or give away narcotic drugs except in pursuance of a written 

order of the person to whom such articles sold, bartered, ex- 

changed or given on a form to be issued in blank for that pur- 

pose by the Secretary or his delegate. 
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In other words, it is unlawful to make any sale of narcotics except 
in pursuance of a written order filled out on a blank form issued by the 
Treasury Department. The purpose of that provision being to control and 


supervise legitimate traffic in narcotics such as is needed occasionally 


by physicians and suppress illicit traffic in narcotics. 
The Defendant George C. Carter is charged in Counts 21, 33 with 
violations of 26 U.S. Code 4704-A, which relates to the purchase and 


possession of narcotics. 

The Defendants Benjamin Thornton and Charles Thornton are also 
charged in Counts 18, 24, 30 and 36 with violation of that section. The 
statute to which the aforementioned counts of the indictment relate pro- 

1293 vide as follows: 
It shall be unlawful for any person to purchase, sell, 

dispense or distribute narcotic drugs except in the original 

stamped package or from the original stamped package. 

The absence of appropriate tax-paid stamps on narcotic 

drugs shall be prima facie evidence of a violation of that 

subsection by the person in whose possession the same 

is found. 

In other words, the violation consists of purchasing, selling, 
dispensing or distributing narcotic drugs except in the original stamped 
package or from the original stamped package. . 

Now, the law does not require direct proof of a purchase, sale, 
dispensing or distribution of a drug. The statutes specifically state that 
"The absence of appropriate tax-paid stamps on narcotic drugs shall be 
prima facie evidence of violation of that subsection by the peceen in 
whose possession the same is found." 

In other words, if it is proved that a defendant had possession 
of a drug and that, while in his possession, there were not appropriate 
tax-paid stamps for those drugs, those facts constitute prima facie 
evidence of a violation of the statute and the jury may find the defendant 
guilty of that charge if it sees fit to do so without requiring further proof. 

1294 The defendant George C. Carter is charged in Counts 22 and 24 
with violations of 21 U.S.C. 174 which relates to the importation of 
narcotics. The defendants Benjamin Thornton and Charles Thornton are 
also charged in Counts 19, 25, 31 and 37 with violation of that Section of 
the Code; the U.S. Code Title 21, Section 174 reads as follows: 
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Whoever fraudulently or knowingly imports or brings any 
narcotic drug into the United States or any territory under its 
control or jurisdiction contrary to law or receives, conceals, 
buys, sells or in any manner facilitates the transportation, con- 
cealment, or sale of any such narcotic drug after its having been 
imported or brought in knowing the same to have been imported 
contrary to law or conspires to commit any of such acts in 
violation of the laws of the United States shall be punished as 
the statute provides. 

Whenever on trial for a violation of this subsection a 
defendant is shown to have or to have had possession of the 
narcotic shall be deemed sufficient evidence to authorize con- 
viction unless the defendant explains the possession to the sat- 

i isfaction of the jury. 
it charges a defendant with wilfully, unlawfully, knowingly, feloniously and 
fraudulently receiving, concealing, buying, selling and facilitating the 
transportation and concealment after importation of a narcotic drug which 
the defendant knew had been imported into the United States contrary to 
law. 


; The law goes on further to state that the government does not 
have to prove every element of the offense as the statute analyzes it but, 
if a defendant is shown to have had possession of the narcotic drug such 
possession shall be deemed sufficient evidence to authorize conviction 


unless a defendant explains the possession to the satisfaction of the jury. 
In other words, if you find that defendant had possession of this 

narcotic drug referred to in the indictment and in the District of Columbia 
and then from that fact alone you are at liberty to find the defendant guilty 
of the violation of the statute without anything more unless the defendant 
either by himself or some other witness, explains the possession of the 
drug to your satisfaction. 

1296 "The law provides that any person advising, inciting or conniving 
an offense or aiding or abetting the principal offender shall be charged 
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as a principal and that he is as guilty of the offense as though he, himself, 
might have committed. it. The words "aid and abet" comprehend all assis- 
tance rendered by acts, words, encouragement, support or presence act- 
ually or constructively to render assistance should it become necessary. 

You are instructed, however, that the mere presence of a def- 
endant at the scene of a crime in and of itself and standing alone is not 
sufficient in itself to justify a verdict of guilt. The presence of a defendant 
at the scene of a crime is a matter that may be considered by you in con- 
nection with all the other evidence. In order to aid and abet another to 
commit a crime, it is necessary that a defendant in some fashion associate 
himself with the venture, that is, he must participate in it as in something 
that he wishes to bring about. That he had knowledge that a criminal 
offense is being perpetrated and he seeks by his actions to make it suc- 


cessful. In other words, if several persons act jointly or in concert each 


performing a part that results in the commission of a crime, all are 
equally liable. 

1297 The essential element of the crime charged must be proved by 
the Government beyond a reasonable doubt. However, it is not necessary 
for the Government to show that a particular defendant personally committed 
each of the elements of the crime charged in order to find the defendant 
guilty. It is sufficient to find the defendant guilty, if you find that the 
Government has proved he was acting in concert with one or more other 
persons who actually did commit the crime charged in the indictment. 

Finally, members of the jury, you will consider this case in the 
light of the instructions I have just given you and use the same practical 
approach, the same ordinary common sense, the same intelligence that 
you would employ in determining any other important matter that you have 
occasion to decide in your everyday experiences. 3 

As you have noted, a separate crime is charged against each of 
the defendants. The crime charged and the evidence applicable thereto 
can be considered separately as to each defendant. The fact that you may 
find one defendant guilty or not guilty of the crime charged should not 
control your verdict with respect to any other defendant. It is your duty 
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to give separate personal consideration to the case of each individual 

1298 defendant. When you do so, you should analyze what the evidence 
shows with respect to that individual leaving out of consideration entirely 
any' evidence admitted solely against the other defendant. Each defendant 
is entitled to have his case determined from his own acts and statements 
and the other evidence of the case which may be applicable to him, 

After you have carefully considered all the elements in this case, 
you should return your verdict as to each defendant. Your verdict, as you 
know, must be unanimous. After you have unanimously decided on a ver - 
dict in this case, each of you will then complete the form with respect to 
the verdict of the jury as to each defendant on the particular count of the 
indictment. 

The clerk will pass to you as you go out this form. It obviates 
all confusion in the opinion of the Court. Each juror should write in the 
plank provided after the number of the particular count the words "Guilty" 
or "Not Guilty” depending of course on the unanimous verdict of the jury 
as to that particular count. When you return to your court room to an- 
nounce your verdict through your foreman or forelady, each juror should 
hold in his or her hand that form so if the jury is polled, each juror will 
have available a record of the unanimous verdict of the jury. 

1299 The Government has dismissed counts 5 and 7 of this indictment 
and you will not find them on that form. Therefore you will not consider 
those counts even though they appear in the indictment you take with you. 

In your deliberation in this case you are admonished by the Court 
to disregard counts 5 and 7 of the indictment and pay no attention to them. 
Your verdict may be guilty or not guilty as to each defendant on each count 
of the indictment in which he is named. 

Will counsel approach the bench, please? 

(At the Bench) 

THE COURT: Any exception or objection to the Court's instruc- 
tion you may get into the record now. 

MR. SHORTER? May it please the Court, I object to the Court's 


refusal to charge the jury concerning return of special verdicts on Count 


4 
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1 as orally requested. I also object to the Court's refusal to grant the 
written instructions except No. 11 of the Defendants as drawn or to in- 
struct the jury with respect to the substance of those instructions in the 
instances where the court failed to do so. 

I object also to the granting of Government's instruction 1. 

Incidentally, your Honor, this is what bothered me so much and 
I do not know how this can be taken care of. Perhaps nobody else feels 

1300 this way about it, but after your Honor instructed on the con- 

spiracy counts you went into the substantive counts and I think that some- 
thing should be indicated to the jury that in so far as defendants who are 
not charged in the substantive counts are concerned, that the jury can not 
convict any defendant not charged with a substantive count of the conspiracy 
count if they find that they only committed one of the substantive counts 
for which they are now charged, that they may consider this as being 
evidence of their guilt of the conspiracy charge-if you can understand 
what I mean. 

THE COURT: I cannot understand what you mean but I will over- 
rule your objection. 

MR. SHORTER: Here is the other thing. Your Honor granted 
defendant Instruction 11 and I think it said a single aa area : 

THE COURT: Yes. 

MR. SHORTER: Could your Honor include in the caning of that 
instruction a "single purchase of narcotics by one of the defendants in this 


case"? 


THE COURT: No, that is just general law. I refuse to do that. 
1301 MR. ELLIS: Your Honor, I want to ask the Court to clarify its 


instructions with respect to aiding and abetting in the commission of a 
crime and tell the jury that particular law applies only to those persons 
charged with substantive offenses. They are not to apply that law to the 
persons charged in the conspiracy count. : 

THE COURT: I think the instruction as to aiding and abetting is 
very thorough and clear. 
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MR. ELLIS: May I place on the record my objection to the 
Court's failure to clarify it. 

: THE COURT: Yes. 

* * * * * 

‘ MR. ELLIS: I would also like to ask the Court to instruct the 
jury with respect to the evidence, any evidence which was received in 
the trial if the jury finds now that one particular defendant was not so 
connected with the conspiracy, to disregard that evidence as to that 
particular defendant. 

THE COURT: You are requesting this instruction which is denied. 

1302. I consider the instructions given in that respect ample. 

MR. FEIT: If Your Honor please, in that regard I respectfully 
request your Honor charge as follows: 

‘You will recall that the testimony of agents and statements made 
by alleged «co-conspirators in the absence of a defendant was received on 
a tentative basis in evidence. Such testimony was received subject to 
independent proof of the existence of the conspiracy and the absent 
defendant's knowing participation in the conspiracy. If you do not find, on 
independent proof, that a conspiracy existed and the absent defendant know- 
ingly participated in the conspiracy, the tentative basis is destroyed and 
all such testimony must be ignored as to him." 

THE COURT: The Court denies that as covered. 

* * * * * 
1304 THE COURT: Now, ladies and gentlemen of the jury: 
In considering the instructions which I have given you, you are to consider 
them as a whole in their entirety. Do not pick out any single instruction 
and accentuate that and overlook the others. 

Upon your return to the courtroom your foreman ar forelady will 
state your verdict, but each of you individually may be asked to state your 
verdict, in which case, each of you should be prepared. 

Before commencing your deliberations you will choose one of 


your members as foreman or forelady to preside over your deliberations, 
and whenever you shall have arrived at a verdict notify the Marshal, 
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whereupon, you will be escorted back to the courtroom to return your 


verdict through your foreman or forelady. 

Ladies and gentlemen of the jury, you will now retire to your 
jury room to begin your deliberations, taking with you a copy of the in- 
dictment. 

The Court now stands recessed until return of Court. 


(Whereupon, at 5:20 p.m., the jury 
retired to commence deliberating 
and the Court recessed.) 


/s/ Jack Maher 

Official Reporter 

* * 

Washington, D. C. 
Saturday, October 29, 1960 


12:00 O'Clock Noon. 
THE COURT: You may bring in the jury. 


(Whereupon, the jury was brought 
into the courtroom by the Marshal 
and the jurors took their places 

in the jury box.) 


THE COURT: The Clerk will take the verdict. 
BY THE DEPUTY CLERK: 
Q. Will the foreman please stand. Mr. Foreman, has the jury 


agreed upon a verdict? A. We have, sir. 
* * * * * 


1310 THE DEPUTY CLERK: Members of the jury, your foreman says 


1 


that you find the defendants John T. Brown, George C. Carter, Benjamin 
T. Thornton, Charles J. Thornton and Carlton Bryant guilty as charged 
on all the counts, and that is your verdict so say you each and all. 


(Whereupon the jury responded in unison "Guilty 
as charged".) 

* * * i* 
[SENTENCE PROCEEDINGS] 


[ Filed January 13, 1961] Washington, D. C. 
Friday, January 6, 1961 
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Pere January 6, 1961 
10:20 a. m. 

THE DEPUTY CLERK: The case of John T. Brown, George C. 
Carter, Benjamin Thornton, Charles J. Thornton and Carlton Bryant. 
Messrs. Raby and Shorter. 

THE COURT: Mr. Feit will not be here, I understand. 

MR. SHORTER: He is quite ill in New York, Your Honor. 

THE COURT: Have you authority from him? 

MR. SHORTER: Yes, Your Honor, and from Mr. Brown also. 

THE COURT: Is that correct, Mr. Brown? 

DEFENDANT BROWN: Correct. 

THE COURT: Iam sorry to hear about Mr. Feit. He looked very 
ill the last time he was in Court. 

MR. SHORTER: He is quite tired, Your Honor. 

THE COURT: Well, maybe he is working too hard. 

Well, John T. Brown, you have been found guilty by the jury on 
count 1 of the indictment of conspiracy to violate the Federal Narcotic 
Laws described in Section 7237, Title 26, of the United States Code, and 
of conspiracy to violate the Communications Act, as set out in Title 18, 

Section 1403, of the United States Code. 
: It is the opinion of the Court, that the evidence adduced upon 
the trial not only conclusively proved a conspiracy to violate the Narcotics 
Law, but it left no doubt that the hard core of the conspiracy was to violate 
Section 26 -- Title 26 -- Section 4705 (a), of the United States Code, and 
Title 21, Section 174, of the United States Code. 
Did I ask you whether or not you had any reason to state why 


sentence should not be pronounced upon you? 
: DEFENDANT BROWN: No. 


THE COURT: Well, Iam asking you now. 
DEFENDANT BROWN: No. 

THE COURT: You. have none? 
DEFENDANT BROWN: No. 
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THE COURT: I desire to hear you, Mr. Shorter. 

MR. SHORTER: Your Honor, on behalf of this defendant, after 
having talked to him, and knowing what Mr. Feit's desires in this matter 
are, the only thing that I can do for this defendant, Your Honor, in sen- 
tencing is to throw him upon the mercy of the Court and to ask the Court 
to be as lenient as possible with this defendant, in view of his family 
background and in view of his youth. 

THE COURT: That is all very well, but you know, in the opinion 
of the Court, the traffic in narcotics may be the mother of all crimes, un- 

heard of crimes really, and the only thing the Court can do, in 
order to do its best to stamp out such traffic, is to inflict harsh sentences. 
That is all we can do. It is a miserable traffic. It is very troubled; it is 
very difficult to get those who are engaged in it. But the Court will do 
its best to stamp it out. 

MR. SHORTER: Your Honor, before you impose sentence on this 
defendant, may I address myself to the remark that the Court made about 
what the evidence showed in respect to this defendant's conduct? I think 
I heard Your Honor say that the evidence conclusively showed that this 
defendant was guilty of conspiracy under Title 21, United States Code, 
Section 174. 

You might recall, that during the trial and at the instance when 


the Court was about to charge the jury, request was made on behalf of 

this defendant that the Court give a special instruction to the jury because 
of the way in which count 1, the conspiracy count, was drawn. Your Honor 
will remember that this defendant was charged in that count with conspiracy 
under what we consider to be Title 18, Section 371, the general conspiracy 
count, and there was an indication that this conspiracy consisted of an 


agreement to violate the laws relating to the use of interstate communication 
facilities. | 

There was also some language in there about conspiracy to import 
narcotics, that is violation of 4704(a) and 4705 (a). And in general, Your 
Honor, it appeared to counsel that no jury could intelligently determine 
what this defendant was guilty of under a general charge to the jury, that 
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is in analyzing his guilt under count 1. For that reason, we asked the Court 
to render to the jury the request for a special verdict. I think Your Honor 


overruled that request. 

I say to the Court, that for us to stand here -- And I don't mean 
any lack of deference to the Court or any lack of respect to the Court -- But 
I don't think it is possible for the Court at this instance to say that this 
defendant was found guilty of 21-174, which I have been advised carries 
a very, very stiff penalty. So having that in mind, Your Honor, I think 
that'under a case called the United States versus Bravan, this Court must 
treat this as a conviction under Title 18, Section 371, and not of the more 
serious offense. 

THE COURT: Do you remember the reason why I denied your 
request? I stated to you that both of these particular charges contained 
in count 1 were all part and parcel of a conspiracy through which the con- 
spiracy was born and the conspiracy continued. You remember that was 
my reason, don't you? The Court is still of that reason. It is all part 

: and parcel of the same crime of conspiracy. 

Therefore, since the def endant has nothing to say, and I have 

heard you, Mr. Shorter, and I understand that you didn't show any disrespect 
to the Court at trial and you are not doing it now. It is just a difference 

of opinion. And the Court is not opinion proud. But, nevertheless, the 
Court is going to stand by its opinion. 

: Therefore, John T. Brown, the sentence of this Court is that you 
should be imprisoned for a period of 18 years, and that you pay a fine of 
$10,000.00 and that you be committed until the fine is paid. You are re- 
manded to the custody of the Attorney General. 

Now, who is next? 
THE DEPUTY CLERK: George C. Carter. 

* * * * * 
Now, George C. Carter, there has been filed by the United States 
Attorney an Information through which the Court is informed that on 
October 30th, 1953, in Criminal Case 1377-53, you were previously con- 
victed of violation of the Federal Narcotics Laws. Are you the same 


, 


11 
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George C. Carter named in that Information? 

DEFENDANT CARTER: Yes, sir. 

THE COURT: All right. 

Well, you have been found guilty of conspiracy to violate the 
Federal Narcotics Laws of Section 7237, Title 26, of the United States 

Code; and of conspiracy to violate the Communications Act as 
set out in Title 18, Section 1403, of the United States Code. And what I 
had to say in sentencing your fellow defendant, Mr. Brown, applies to you. 

It is my opinion, that the evidence proving a conspiracy was con- 
clusive, and I have no doubt at all that the hard core of the conspiracy was 
to violate Title 26, Section 4705 (a), of the United States Code, and Section 
21 -- Title 21, Section 174, of the United States Code. 

Now, in counts 20 and 33 you have been guilty of violation of Title 
26, Section 4704, of the United States Code. 

In counts 21 and 32 you have been found guilty of a violation of 
Title 26, Section 4705 (a), of the United States Code. : 

And in counts 22 and 34 you have been found guilty of violation of 
Title 26, Section 174, of the United States Code. Conspiracy, sale and 
possession and illegally importing heroin. 

Therefore, it is the sentence of this Court that you be sentenced 


to imprisonment for a period of 12 years on each of counts 1, 20, 21, 22, 


32, 33 and 34, said sentences of the counts to run concurrently. 

You are remanded to the custody of the Attorney General. 

Who is next? Mr. Clerk, who is next? 

THE DEPUTY CLERK: Benjamin Thornton. 

THE COURT: All right. Benjamin Thornton? 

* * * * * 

So, Benjamin Thornton, on count 1 you have been found guilty of 
conspiracy to violate the Federal Narcotics Laws described in Section 
7237, Title 26, of the U. S. Code, and conspiracy to violate the Communica- 
tions Act as set out in Title 18, Section 1408, of the United States Code. 

In your case also, it is the opinion of the Court, that the evidence 
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conclusively proved conspiracy to violate the narcotics laws, and left no 


doubt that what the main purpose of the conspiracy, the essence, the 
core of the conspiracy was to violate Title 26, Section 4705 (a) of the 
United States Code, and Title 21, Section 174, of the United States Code. 

On counts 18, 21, 24, 30 and 36, you have been found guilty of a 
violation of Title 26 of the United States Code, Section 4704 (a). 

On counts 17, 23, 29 and 35, you were found guilty of violation 
of Title 26, U. S. Code, Section 4705 (a). 

On counts 19, 25, 31 and 37, you were found guilty of violation 
of Title 21 of the U. S. Code, Section 174. 

Therefore, it is the sentence of the Court, that you, Benjamin T. 
Thornton, be imprisoned for a period of 18 years on each of counts 1, 17, 
19, 23, 25, 29, 31, 35 and 37, said sentences by the courts to run concur- 
rently. 

On each of counts 18, 21, 24, 30 and 36, you are to be sentenced 
to not less than 3 years nor more than 9 years, said sentences by the 
counts to run concurrently with each other, and concurrently with the 
sentence imposed in counts 1, 17, 19, 23, 25, 29, 31 and 35. 

You are remanded to the custody of the Attorney General. 

THE DEPUTY CLERK: Charles J. Thornton. 

* * * * * 

Therefore, Charles J. Thornton, on count 1 you have been found 
guilty by the jury of conspiracy to violate the Federal Narcotics Laws 
prescribed in Section 7237, Title 26 of the United States Code, and of 
conspiracy to violate the Communications Act, as set out in Title 18, 

Section 1403 of the United States Code. 

And your case, as well as in the others here, in the opinion of 
the Court, you were conclusively proved guilty of conspiracy to violate 
the narcotics laws. And the Court has no doubt in the world that what the 
core of the conspiracy, the heart of the conspiracy was to violate Title 
26, Section 4705 (a) of the United States Code and Title 21, Section 174 of 
the United States Code. 

On count 17, 23, 29 and 35, you have been found guilty in violation of Title 
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26 of the United States Code, Section 4705 (a). 

On counts 18, 24, 30 and 36, you were found guilty of violation 
of Title 26, United States Code, Section 4704 (a). 

On counts 19, 25, 31 and 37, you have been found guilty in viol- 
ation of Title 21, U. S. Code, Section 174. 

Therefore, Charles J. Thornton, it is the sentence of this Court 
that you be imprisoned for a period of 18 years on each of counts 1, 17, 
19, 23, 25, 29, 31, 35, and 37, said sentences by the counts to run 
concurrently. 

On each of counts 18, 24, 30 and 36, you are sentenced to im- 
prisonment to not less than 3 years and not more than 9 years, said 
sentences by the counts to run concurrently with each other and concur- 
rently with the sentence imposed in counts 1, 17, 19, 23, 25, 29, 31, 35 

and 37. 

You are now remanded to the custody of the Attorney General. 

{THE DEPUTY CLERK: Carlton Bryant : 

THE COURT: Carlton Bryant. Oh, yes. Have you anything to 
say why sentence should not be pronounced upon you at this time 2; 

DEFENDANT BRYANT: I have nothing to say. 

MR. SHORTER: Yes, Your Honor. Your Honor will recall that 


this defendant was charged and convicted in the 1st count of the indictment. 
* * * * * 


Now, I have already remarked in discussing Mr. Brown's sit- 
uation that the way we look at the indictment -- 
THE COURT: Are you going to make the same argument that 


you did with respect to Brown? 

MR. SHORTER: Yes. 

THE COURT: That is just a difference of opinion, as I told you. 
I don't believe it should have been a special verdict because the jury found 

them guilty of violating the Federal Statutes in count 1. 

MR. SHORTER: That is right, Your Honor. 

THE COURT: And all of the things that happened, the Com- 
munications Act was part of the thing that necessarily had to take place 
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in furtherance of the conspiracy between New York and Washington. That 
is my idea. 

MR. SHORTER: The maximum penalty for that offense, Your 
Honor, is 5 years. 

THE COURT: I know it is, but it is all part of the conspiracy, 
and the conspiracy was in the heroin traffic. That is the Court's opinion. 
It is not divisible, in the Court's opinion. Now, let's not argue about it, 
because I know your opinion. I know your contention, I should say, and 
I know my own, and so that is it. As I told you, I am not opinionated. Now, 
it seems to me though that you have made a good plea and gave him a very 
good defense, but it seems to me this particular client was a kind of heroin 
ringmaster to the heroin circus. Didn't somebody say in the record that 
he was the Capone of Washington, that anybody who dealt in heroin had to 
pay him, that he wasn't selling it himself, but all of these transactions had 
to bring grist to his mill. That is as I remember the testimony, but I may 
be wrong. But in any event, Carlton Bryant, you have been found guilty by 

the jury of count 1 of the indictment of conspiracy to violate the 
Federal Narcotics Laws prescribed in Section 7237, Title 26 of the United 
States Code, and conspiracy to violate the Communications Act, as set out 
in Title 18, Section 1403 of the United States Code. 

} With respect to you, and with respect to your fellow defendants 
who-came into this Court here, the Court is of the opinion that the evidence 
was conclusive that you violated the narcotics laws, and the Court has no 
doubt at all but what the hub of the core, the essence of the conspiracy was 
to violate Title 26, Section 4705 (a) of the United States Code, and Title 21, 
Section 174 of the United States Code. 

Therefore, it is the sentence of this Court that you be imprisoned 
for a period of 18 years. 

You are remanded to the custody of the Attorney General. 

x* * * * * 
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| HANDWRITTEN NOTE FROM J URY] 


"October 28, 1960. The Jury would like to have the 
exhibits of ‘both the government and the defense." 


[ Filed October 31, 1960] 
DEFENDANTS' INSTRUCTION NO. 3 

Granting that the credibility of the testimony of a paid informer 
is for the jury to decide, you are instructed to scrutinize his testimony 
closely for the purpose of determining whether it is colored in sucha 
way as to place guilt upon a defendant in furtherance of the witnesses’ 
own interest. This is particularly important where it appears that the 
paid informer is also a drug addict. In such an instance, you are in- 
structed that you should look to see if there is some corroboration of 
his testimony or in the alternative the testimony of a paid informer who 
is also a drug addict should be received with suspicion and acted upon 
with caution. 

Fletcher v. U.S., 158 F.2d 321. 


| Filed October 31, 1960] 
DEFENDANTS' INSTRUCTION NO. 17 


The witness Car] Holmes who testified in this case for the govern- 
ment is a paid informer and a narcotics addict. You will recall that he 
admitted to this on the witness stand. In evaluating the testimony given 
by this witness against the defendants, you are instructed that his credi- 
bility, as the credibility of all witnesses, is for you to decide. Credibility, 
ladies and gentlemen of the jury is the credence or belief that is to be 
given to a witness’ testimony. In the instance where the witness is a 


paid informer, you are required under the law to scrutinize his testi- 
mony clearly for the purpose of determining whether it is colored in 

such a way as to place guilt upon a defendant in furtherance of the witness' 
own interest. The requirement that you do so is more strong where it is 
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additionally shown that the paid informer is also a drug addict. In such 
an instance, you are instructed that you should look to see if there is 
some corroboration of his testimony. Alternatively, you are instructed 
that the testimony of a paid informer who is also a drug addict should 
be received with suspicion and acted upon with caution. 
' Fletcher v. U.S., 158 F.2d, 321. 


[Filed May 23, 1961] 


Government's Exhibit 12A 
TELEGRAM RECEIVED BY TELEPHONE 


: John T. Brown Date 


a 


FS Feb. 10 10454 
200 West 90 St. Apt. 12C Check 
5 PD 


‘ Tel. No. 
Call me tonight about one LIN 3-0568 


Dest‘n. 


044 NYK 
A NY 


Signature 
1960 Feb. 10 AM 10:47 


BOO 


Sub. 
Skeleton in File HAROLD WILLIAMS 
Bookkeeping Bureau 
J.J. 7/15/60 1836 D St. N.E. 


a 


JAMES THOMAS 


[ Filed May 23, 1961] 
Government's Exhibit 12B 


TELEGRAM RECEIVED BY TELEPHONE 


1960 Feb. 22 PM 5:23 Date 

John T. Brown PG Feb. 22 521P 

Check 

200 West 90 St. Apt. 12-C 15 PD 

Tel. No. 
I will arrive tomorrow between four and 
five or nine and ten call me tonight. 2 LIN 8 4819 

est'n. 

363 NYK 
A SY 


Skeleton in File 
Bookkeeping Bureau 
J.J. 7/15/60 Sub 


Signature : 
BOO 
‘C MINOR 


PER MR BARTON 


[ Filed May 23, 1961] 


Government's Exhibit 12C 
TELEGRAM RECEIVED BY TELEPHONE 


John T. Brown Fae mang, 9594 


200 West 90 St. Apt. 12C Check 
Call me tonight between ten and eleven. ET LEP 
LIN 3-4819 


1960 Mar 2 AM 10:05 
NYK 


Signature 
BOO 


Sub. ¢ MINOR 
1271 Meigs NE 


[ Filed May 23, 1961] 
: Government's Exhibit 12D 
TELEGRAM RECEIVED BY TELEPHONE 
; 085 7 
John T. Brown A 1960 Mar 25 PM FZ MAR 25 12P 


200 West 90 St. Apt. 12c 12°02 check 
10PD 
Dear Jack we are arriving tonight between Tel. No. 
eleven and twelve. LIN 34819 
Dest‘n. 


CHARLES THORNTON 


[ Filed May 23, 1961] Government's Exhibit 12E 
TELEGRAM RECEIVED BY TELEPHONE 


John T. Brown 1960 Apr. 19 PM3:29° = 


200 West 90 Apt. 12C FO APR 19 322P 
Check 


A NY Tel. No. 


250 DEC 2 8832 
Dest‘n. 


Call me tonight. SPD 


NYK 


Signature 
Skeleton in File 
Bookkeeping Bureau 


S. W. 9/21/60 


CHARLES THORNTON 


[ Filed May 23, 1961] 


Government's Exhibit 12F 


TELEGRAM RECEIVED BY TELEPHONE 


Date 


001 
PQ Apr. 28 1155P EDT 
John T. Brown A sy a : 


200 West 90th Apt. 12C 9 PD 
Tel. No. 


Call me Friday between nine AM and LIN 3-4819 
twelve noon. 
1960 Apr. 29 
AM 12:05 


Skeleton in File 
Bookkeeping Bureau 
G.F. 5/17/60 


CHAS. THORNTON 


[ Filed May 23, 1961] 
Government's Exhibit 12G 


TELEGRAM RECEIVED BY TELEPHONE 


081 Ceo aa 
Date 
John T. Brown A SY FH May 2 752A EDT 


Check 
200 West 90th St. Apt. 12-C 8 PD 


Will arrive today definitely between four Tel. No. 
and eight. LIN 3 4819: 


Dest‘n. 
1960 May 2 AM 8:02 NYK 
Signature 
BOO 


Skeleton in File 


Bookkeeping Bureau Sub. 
G:F. 5/17/60 CARRIE MINOR 


CHARLES THORNTON 


[Filed May 23, 1961] 
Government's Exhibit 12H 


TELEGRAM RECEIVED BY TELEPHONE 


1960 June 1 Mi 
Mrs. Nettie Kennison PM 4:56 PG June 1 445P EDT 


Check 
200 West 90 St. Apt 12-C ‘ep 
Tel. No. 
LIN 3 9736 CB 
Dest'n. 


Tell your nephew that everybody is in 
trouble here. Call me immediately. 


NY 
186 = 


Signature 
ELNORA 


Sub. 


Skeleton in File 
pookieeping Buresu PO L450 CBOPR 
J.J. 7/15/60 


ELNORA WINSTON LIN 4-1487 


UNITED STATES 
v. Criminal No. 552-60 


#1- JOHN T. BROWN Charge: Conspiracy; Narcotics 
#3 ‘- GEORGE C. CARTER 

#5 .- BENJAMIN T. THORNTON 

#6 '- CHARLES J. THORNTON 

#7:- CARLTON BRYANT 


Defendant(s) 

On this 29th'day of October, 1960, came again the parties aforesaid, 
in manner as aforesaid and the same jury as aforesaid in this cause re- 
turns into Court at 9:00 a.m. and retires to resume their deliberations; 
whereupon the said jury upon their oath say that each defendant is guilty 
as charged; thereupon each and every member of the jury is asked if 
that is his or her verdict and each and every member thereof say that 
each defendant is guilty as charged. 

The case is referred to the Probation Officer of the Court. 
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The defendant Carter is remanded to the District of Columbia 
Jail. The remaining defendants are committed to the District of 
Columbia Jail. 
By direction of 


JOSEPH R. JACKSON 
Presiding Judge 
Present: Criminal Court #Seven 


United States Attorney 


By /s/ Frederick Smithson 


Assistant United States Attorney 
* * * 


JUDGMENT AND COMMITMENT 
[ Filed January 9, 1961] 


United States of America 
Vv. Criminal No. 552-60 


JOHN T. BROWN ) 


On this 6th day of January, 1961 came the attorney for the govern- 
ment and the defendant appeared in person and by his attorney John Shorter. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty of the offense of Violation of Federal Narcotic Laws 
as charged and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of eighteen (18) years and to pay a fine of 
ten thousand dollars ($10,000.00). Defendant is to remain committed 
until the payment of the fine. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
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officer and that the copy serve as the commitment of the defendant. 


/s/ Joseph R. Jackson 
United States District Judge. 


* * 


JUDGMENT AND COMMITMENT 
[ Filed January 9, 1961] 


United States of America 
v. Criminal No. 552-60 

GEORGE C. CARTER 

On this 6th day of January, 1961 came the attorney for the govern- 
ment and the defendant appeared in person and by his attorney James Raby. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty of the offense of Violation of Federal Narcotic Laws as 
charged and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause 


to the contrary being shown or appearing to the Court, 
TP IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 


IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Twelve (12) years on counts 1, 20, 21, 22, 
32, 33 & 34; Sentence in each count to run concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Joseph R. Jackson 
United States District Judge 
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JUDGMENT AND COMMITMENT 
[ Filed January 9, 1961) 


United States of America ) 
v. ) Criminal No. 552-60 
BENJAMIN THORNTON ) 

On this 6th day of January, 1961 came the attorney for the govern- 
ment and the defendant appeared in person and by his attorney James 
Raby. : 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of Not Guilty of the offense of Violation of Federal Narcotic Laws 
as charged and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 


cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 


imprisonment for a period of Eighteen (18) Years on counts'1, 17, 19, 
23, 25, 29, 31, 35 & 37; three (3) to nine (9) years on counts 18, 21, 24, 
30 & 36 to run concurrently with each other and concurrently with 
sentence imposed in above counts. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Joseph R. Jackson 
United States District Judge 


* x: 


190 


. JUDGMENT AND COMMITMENT 
[ Filed January 9, 1961] 


United States of America 
‘ v. Criminal No. 552-60 
CHARLES J. THORNTON ) 

On this 6th day of January, 1961 came the attorney for the govern- 
ment and the defendant appeared in person and by his attorney James 
Raby. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of Not guilty of the offense of Violation of Federal Narcotic Laws 
as charged and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney Generali or his authorized representative for im- 
prisonment for a period of Eighteen (18) years on counts 1, 17, 19, 23, 25, 
29, 31, 35 & 37; three (3) to nine (9) years on counts 18, 24, 30 & 36, 
thege counts to run concurrently with each other and concurrently with 


sentence imposed in above counts. 


IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/8/ Joseph R. Jackson 
United States District Judge 


* * 
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JUDGMENT AND COMMITMENT 
[ Filed January 9, 1961] 


United States of America ) 


v. ) Criminal No. 552-60 
CARLTON BRYANT ) 5; 
On this 6th day of January, 1961 came the attorney for the govern- 


ment and the defendant appeared in person and by his attorney John 
Shorter. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of Not guilty of the offense of Violation of Federal Narcotic Laws 
as charged and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Eighteen (18) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 
defendant. 


/s/ Joseph R. Jackson 
United States District Judge 


* * 


[ Filed January 6, 1961] 
United States of America ) 
v. ) Criminal No. 552-60 | 
No. 1: John T. Brown } 
NOTICE OF APPEAL 

Names and address of appellant: John T. Brown, D. C. Jail 
Name and address of appellant's attorney: John Shorter, 508 - 5th 

Street, N.W., Washington 1, D. C. | 
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Offense: Violation 18 U.S.C. 371 
Conrise statement of judgment or order, giving date, and any sentence 
* January 6, 1961 - 18 years and $10,000 fine on Count 1. 

Name of Institution where now confined, if not on bail: D.C. Jail. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Date: January 6, 1961 /s/ John T. Brown, 
Appellant 


/s/ Jobn A, Shorter, Jr. 
Attorney for Appellant 


| Filed Jamary 6, 1961] 
United States of America ) 

v. ) Criminal No. 552-60 
No. 3 - GEORGE C..CARTER  ) 


NOTICE OF APPEAL 

Name and address of appellant: George C. Carter, D. C. Jail 
Name and address'of appellant's attorney: James H. Raby, 2605 

Nichols Ave., S.E., Washington, D. C. 
Offense: 18 U.S.C. 371; 26 U.S.C. 4705(a) 4704(a) 21 U.S.C. 174. 
Concise statement of judgment or order, giving date, and any sentence: 

_ 18 years; run concurrent on each. 

Name of institution where now confined, if not on bail: D.C. Jail. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Date: January 6, 1961 /s/ George C. Carter, 
Appellant 


/s/ James H. Raby, 
Attorney for Appellant 


[ Filed January 6, 1961] 
United States of America ) 
Vv. ) Criminal No. 552-60 
No. 5 - BENJAMIN I. THORNTON ) 
NOTICE OF APPEAL 

Name and address of appellant: Benjamin I. Thornton, D, C, Jail. 
Name and address of appellant's attorney: James H. Raby, 2605 

Nichols Ave., S.E., Washington, D. C. 
Offense: 18 U.S.C. 371; 26 U.S.C. 4705(a); 4704(a); 21 U.S.C. 174 
Concise statement of judgment or order, giving date, and any sentence: 

18 years to run concurrently on each. | 
Name of institution where now confined, if not on bail: D.C. Jail. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 


stated judgment. 
Date: January 6, 1961 /s/ Benjamin I. Thornton, 


Appellant 


/s/ James H. Raby, 
Attorney for Appellant. 


[ Filed January 6, 1961] 
United State of America ) 
Vv. ) Criminal No. 552-60 
No. 6 - CHARLES J. THORNTON ) 
NOTICE OF APPEAL 

Name and address of appellant: Charles J. Thornton, D. C. Jail. 
Name and address of appellant's attorney: James H. Raby, 2605 

Nichols Ave., S.E., Washington, D. C. 
Offense: 18 U.S.C. 371; 26 U.S.C. 4705(a); 4704(a); 21 U.S.C. 174. 
Concise statement of judgment or order, giving date, and any sentence: 

18 years to run concurrently on each. 
Name of institution where now confined, if not on bail: D.C. Jail. 
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.I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Date: January 6, 1961 /s/ Charles J. Thornton, 
Appellant 


/s/ James H. Raby 
Attorney for Appellant 


LT 


1 


[ Filed Jamary 6, 1961] 
United States of America) 
Vv. ) Criminal No. 552-60 
No. 7 - CARLTON BRYANT ) 
NOTICE OF APPEAL 
Name and address of appellant: Carlton Bryant, D.C. Jail. 
Name and address of appellant's attorney: John Shorter, 508 - 5th 


Street, N.W., Washington, D. C. 
Offense: Violation 18 U.S.C. 371 


Concise statement of judgment or order, giving date, and any sentence: 
January 6, 1961 - 18 years on Count 1. 
Name of institution where now confined, if not on bail: D.C. Jail. 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Date: January 6, 1961 /s/ Carlton Bryant, 
Appellant 


/s/ John A. Shorter, Jr. 
Attorney for Appellant. 


—_—— 
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(i) 


QUESTIONS PRESENTED 
I 


The question is whether it is reversible and prejudicial error for 
a court in a conspiracy trial to repeatedly (22 times) fail to instruct the 
jury at the time that it admits into evidence declarations of some of the 
co-conspirators made out of the presence of other co-conspirators on 
trial, that the same are not to be received as evidence against the 
absent defendants unless and until the jury finds that a conspiracy ex- 
isted, and further finds that the absent defendants participated therein. 


OU 


The question is whether in a multi-defendant conspiracy case, it 
was error for the trial court to have admitted into evidence against all 
the defendants, without limitation, an extra-judicial post-arrest confes- 
sion of one of the defendants that was made out of the presence of the 
others; and was not this error particularly prejudicial to two defendants 
who were implicated in the confession. 


m 


The question is whether in a trial of several defendants for 
conspiracy it was error for the trial court to admit into evidence the 
testimony of one alleged co-conspirator (Holmes) that another alleged 
co-conspirator (Bryant) told him that one of the defendants (Brown) was 
his supplier of narcotics, when at the time that the testimony was 
admitted, the government had not proved the existence of a conspiracy; 
and if one had been proved then, there was no independent proof that 
Brown, the absent defendant, was a party thereto. 


(ii) 
IV 


‘ The question is whether in a conspiracy trial, the testimony of a 
government witness (narcotics agent ) about an alleged conversation 
relative to narcotics had with a person, not named or charged in the 
indictment, was admissible, where it appeared that said conversation 
took place out of the presence of all defendants and the said person was 
the aunt of one of the co-defendants with whom he lived. 


Vv 


t 


The question is whether the trial judge erred in refusing to give 
any instruction to the jury as to how it should evaluate the testimony of 
a "paid informer" (in accordance with the rule stated by this Court in 
Fletcher v. United States, 158 F. 2d 32), where one of the key govern- 
ment witnesses was a paid informer, a drug addict and a convicted felon. 


VI(a) 
: The question is whether it was error for the trial court to admit 


into evidence (documentary and testimonial) that the appellant Bryant 
sent a telegram money order to the appellant Brown for payment of 
narcotics, without first permitting the appellants reasonable opportunity 
to establish out of the hearing of the jury that the said evidence was 
obtained in violation of the provisions of Section 605 of the Federal 
Communications Act of 1934. 
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VI(b) 


The question is whether it was error for the trial court to fail to 
strike from evidence and to instruct the jury to disregard testimony 
concerning the said telegram money order when the appellants clearly 
proved after the admission of same that the evidence had been obtained 
in violation of the provisions of the Federal Communications Act. 


(iii) 
val 


The question is whether the trial judge unduly and erroneously 
restricted the cross-examination of a key government witness, who was 
a paid informer, by refusing to permit the defense to inquire of the 
witnesses’ employment, where the government's stated objection was 
that the witness had been threatened. | 


Vi 


The question is whether a retired judge of the United States Court 
of Customs and Patent Appeals is empowered to preside over a trial in 
a United States District Court by designation and under the provisions of 
Title 28 United States Code, Section 211, as amended in 1958. 


IX(a) 


The question is whether it was error for the trial court to refuse 
a timely request by appellants Brown and Bryant to submit the conspiracy 
count of the indictment to the jury under special verdicts as to them, 
where they were only charged under this count, and where the count 
alleged the violation of five different statutes that made conspiratorial 
conduct criminal, with a different penalty provided for in each statute. 


IX(b) 


The question is whether the trial court erred in sentencing ap- 
pellants Brown and Bryant to 18 years imprisonment on the conspiracy 
count of the indictment, in accordance with one of the five statutes set 
forth therein, when the jury's verdict was general on that count and did 
not reveal which of the statute or statutes they had found guilt under, 
and where none of the other statutes permitted a sentence in excess of 
10 years. 
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STATEMENT OF THE CASE 


STATUTES INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENTS 


ARGUMENT: 


I. 


The Trial Court Erred in Failing to Give Proper 
Cautionary and Limiting Instruction to the Jury 
At the Many Times During the Course of the Trial 
That the Court Admitted Into Evidence Testimony 
Of the Acts and Declarations of Alleged Co- 
Conspirators that Were Done and Said Out of the 
Presence of Some of the Appellants s - 2 


The Trial Court Erred in Admitting Into Evidence 


Against the Appellants Brown, Bryant, B. Thornton 
And C. Thornton the Extra-Judicial Post Arrest 
Confession of Appellant George Carter - 


The Trial Court Committed Reversible Error by 
Admitting Into Evidence the Extra-Judicial 
Statement of One Alleged Co-Conspirator (Bryant) 
To Another Alleged Co-Conspirator (Holmes) 
About the Appellant Brown, When It Had Not Been 
Established that a Conspiracy Was in Existence 
Then or jin Any Event aa Brown Was a pois 
Thereto ‘ ‘ ‘ 


The Testimony of Agent Peterson that He Had a 
Conversation with Nettie Robinson About Narcotics 
Was Inadmissible Hearsay, Irrelevant and Prejudicial 
And Should Have Been Excluded by the Trial Court . 


It Was Prejudicial Error for the Trial Court to Fail 
To Give the Jury the Appellants' Requested Instruction 
Pertaining to the Testimony of a Paid memes or 
Any Adequate Charge on the Subject F 


In View of the Provisions of Section 605 of the 
Federal Communications Act of 1934, it Was Error 
For the Trial Court to Admit Evidence Relating to 
The Telegram Money Order and Message Sent by the 
Appellant aside: to ee Brown on December - 
1959 ‘ : F 


(vi) 


Appellants Were Substantially Prejudiced and 
Denied a Fair Trial by the Trial Judge's Restriction 
Of the Cross Examination of Carl A. eee 

Paid Government Informer 


The Trial Judge as a Retired Judge of the United 
States Court of Customs and Patent Appeals Was 
Not Qualified to Preside Over the Appellants' 
Trial in the United States District Court for the 
District of Columbia % : 


In View of the Fact that Count One of the Indictment 
Was Drawn Under Several Conspiracy Statutes, it 

Was Error for the Trial Court to Fail to Submit this 
Count to the Jury as to Appellants Brown and Bryant 
Under Special Verdicts as Requested; and to 
Thereafter Impose a Sentence vee Them Under the 
Most Severe Statute .. : 
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JURISDICTIONAL STATEMENT 


The five appellants in this case were tried jointly with others upon 
a 37 count indictment for the offense of narcotic conspiracy (T. 18 1403; 
T.26 4704(a); T.26 4705(a); T. 21 U.S.C. 174; T. 18 U.S.C. 371) and 
36 substantive narcotic law offenses. The appellants were convicted by 
a jury upon all counts in which they were charged. They were sentenced 
to terms of imprisonment as follows: John T. Brown - 18 years on count 
1 and to pay a $10, 000. 00 fine; Carlton Bryant - 18 years imprisonment 
on count 1; Charles Thornton - a concurrent sentence of 18 years on all 
the counts that he was charged in; Benjamin Thornton - a concurrent 
sentence of 18 years on all the counts that he was charged in; George 
Carter - a concurrent sente nce of 12 years on all the counts that he was 
charged in. This is a consolidated appeal from these convictions. 


The jurisdiction of this Court is invoked under 28 U.S.C. A. section 
1291 and Rule 37 of the Federal Rules of Criminal Procedure. 


STATEMENT OF THE CASE 


This is an appeal by John T. Brown, George C. Carter, Benjamin 
T. Thornton, Charles J Thornton, and Carlton Bryant from verdicts 
and judgments of guilty entered against them by the United States District 
Court for the District of Columbia in a criminal case. The case began 
when the Grand Jury returned a thirty-seven count indictment (J. A. 1-3) 
against the appellants and three other persons (Harold Foster, Sylvester 
Wallace and Elisworth Hollman)? The first count of the indictment 
charged all five appellants (and Ellsworth Hollman) with conspiracy to 
commit offenses against the laws of the United States and to defraud the 
United States (violations of Title 18, United States Code, Section 371; 
Title 26, United States Code, Section 4705 (a); Title 26, United States 


1 Harold Foster and Sylvester Wallace pleaded guilty at the beginning of the 
dap the Court below. Ellsworth Hollman had not been apprehended at the time 
of the trial. 
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Code, Section 4704 (a); Title 21, United States Code, Section 174). The 
period of the conspiracy was from November 7, 1959, to the date of the 
return of the indictment (June 1960). The remaining thirty-six counts 

of the indictment charged all of the defendants, except Brown and Bryant, 
with substantive United States Narcotic Law violations. These thirty-six 
counts related to twelve alleged transactions of the sale or transfer of 
narcotics, with each transaction being set forth in three counts of the 
indictment? | 


The five appellants each pleaded not guilty to the indictment (J. A. 
4a), and their case was tried in the Court below to the Honorable Joseph 
R. Jackson, Judge, and a jury. | 


At the trial, Carl Holmes, who was named as a co-conspirator but 
not as a defendant in Count 1 of the indictment, was called as the govern- 
ment's first witness. 


Carl Holmes testified that he had known the appellant Carlton 
Bryant for about six or seven years (J.A. 6). He also knew Charles 
Thornton (J. A. 7). He said that on November 7, 1959, he went to 1271 
Meigs Place, Northeast, Washington, D.C., and had a conversation with 
appellant Charles Thornton about purchasing some narcotics from him 
(J. A. 7, 8). He said that Charles Thornton agreed to sell him some 
narcotics but said that he would have to call Harold Foster. Charles 
Thornton called Foster in Holmes' presence and, according to Holmes, 
arrangements were made for Holmes to meet Foster at Tenth and I 
Streets, Northeast in 15 minutes (J. A. 9). Holmes said he left Charles 
Thornton, got into his car and drove to the appointed place and met Foster 
and purchased twenty-five capsules of heroin from him for Twenty-Five 
Dollars (J. A. 8). | 


. Ellsworth Hollman was charged in counts 2, 3, and 4; Sylvester Wallace was 
charged in counts 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15 and 16; the appellants Charles 
J. Thornton and Benjamin T. Thornton were charged jointly in counts 17, 18, 19,23, 
24, 25, 29, 30, 31, 35, 36 and 37; the appellants George C. Carter and Harold Foster 
were charged together in counts 20, 21, 22, 32, 33 and 34; Harold Foster was 
charged alone in counts 26, 27 and 28. 
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Carl Holmes testified further that on January 6, 1960, he called the 
appellant Carlton Bryant on the telephone and asked Bryant how was he 
and Charles Thornton, meaning apparently how was their relationship. 
Bryant told Holmes: "All right". (J. A. 14); and Holmes asked him could 
he get some heroin from Charles Thornton. Bryant told Holmes that he 
didn't know, that he would have to call to find out. Holmes asked Bryant 
did he have any and he said he didn't. Holmes said that at that time Bryant 
wasn't doing anything and that Bryant had said that he had turned his con- 
nection over to Charles Thornton (J. A. 14). Holmes asked Bryant could 
Bryant get some drugs from Charles Thornton for him. Bryant said he 
didn't know, that he would have to call and find out. Bryant said he 
would call and have Holmes come and pick him up in about fifteen minutes. 
Holmes said that he then went to Bryant's residence at 816 Jefferson, 
Northeast (J. A. 14). 


When he arrived there he asked Bryant whether he contacted Charles 
Thornton to which Bryant replied Yes," saying, "We have to go to his 
house." (J. A. 15). They both went to Charles Thornton's house at 1271 
Meigs Place, Northeast. They met Charles Thornton there and Bryant 
asked him could he get an ounce of heroin for Holmes. Charles Thornton 
said he didn't know, he would have to call "Benny" (Benjamin Thornton) 
to find out (J. A. 15). Charles Thornton went to the telephone and had a 
conversation with "Benny", telling him that Bryant wanted an ounce of 
heroin and inquired as to what he should let Bryant have it for (J. A. 15). 
Charles Thornton told Bryant that it would be Two Hundred Dollars. 
Bryant relayed this price to Holmes, who said, "O.K." Charles Thornton 
hung up the telephone and told Bryant to come back in fifteen or twenty 
minutes (J. A. 15). Holmes and Bryant left and drove around for that 
period of time. They returned to Charles Thornton's house where Holmes 
gave the money to Carlton Bryant, who in turn gave it to Charles Thornton. 
Charles Thornton gave Bryant an ounce of heroin and Bryant in turn gave 


it to Holmes (J. A. 16)° 


After Carl Holmes had testified about this transaction, the prose- 
cutor called the witness' attention to the telephone conversation that he 
said he had with the appellant Carlton Bryant earlier that day, in which 
Bryant told Holmes that he had turned his connection over to Charles 
Thornton (J. A. 16). The prosecutor ‘then asked the witness: 


"Q. Did he tell you who his connection was? 
"A, He did. 

"Q. Who did he say his connection was? 

"A. It was Jack Brown (J. A. 17). 


The attorney for the appellant John Brown immediately objected 
(J. A. 17). The Court overruled the objection, and the prosecutor then 
asked the following question: 


"Q. Did he say where Jack Brown was? (J.A. 17). 


The witness answered: 
"A, He was in New York (J. A. 17). 


Again, counsel for the appellant John Brown objected. 


On cross-examination the following things pertaining to this witness 
were developed: He had been addicted to the use of narcotic drugs on an 
irregular basis from about the latter part of the year 1956 or early 1957 
(J. A. 23), to July or August of the year 1960 (J. A. 24). The Two 
Hundred Dollars that he gave to Bryant to pay Charles Thornton for the 
drugs on January 6, 1960, had been earned from selling drugs (J. A. 21). 
He had also been convicted for the crime of assault with a deadly weapon 
(J. A. 17). He entered the military service of the United States in May 
1958, and was dishonorably discharged in November, 1956, for absence 
without official leave and assault on a noncommissioned officer (J. A. 21). 


3 On cross-examination, Holmes said that when he went to Carlton Bryant on 
this occasion, he knew that Bryant was not dealing in narcotics at that time; and 
that when he called him he asked Bryant to do him a favor. Holmes said that what 
Bryant did on this occasion he did strictly as a favor for him (J.A. 32). 
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On February 17, 1960, Holmes was arrested at his home by officers 
of the local narcotic squad. Eighteen capsules of heroin were found 

in his possession then and he was charged in United States District 
Court criminal case No. 281-60 with two Federal Narcotic Law of- 
fenses (J.A. 17, 24). On May 17, 1960, the witness pleaded guilty to 
one of the offenses in that case (J.A. 17), before United States District 
Judge Schweinhaut. The witness had not been sentenced in that case 
at the time of the trial in the instant case which began on October 18, 
1960 (J.A. 28). It was also established that from June 1960 to the time 
of the trial, the witness was a paid informer for the Federal Bureau of 
Narcotics and was receiving Nine Dollars per day for each day that he 
worked (J.A. 31). 


On cross-examination of the witness Carl Holmes, counsel for 
one of the appellants asked the witness whether he was presently em- 
ployed (J.A. 18). The witness said that he was; and counsel next 
asked him: "For whom do you work." (J.A. 18). At this point counsel 
for the government objected and asked the Court to be heard at the 
bench. At the bench, the prosecutor said to the Court that the witness 
had been threatened and he had received notes and calls and that the 
prosecutor would not consent to his address or his place of business 
being disclosed to anyone. Counsel for the government also said to 
the Court that agents of the Federal Bureau of Narcotics had informed 
him that there had been "goons" hanging in and out of the Courtroom 
(J.A. 18). Upon the basis of this representation the Court sustained 
the objection of the United States Attorney and would not permit counsel 
to inquire concerning the witness' employment. 


Later, during the cross examination of the witness Holmes by 
another one of the attorneys for the appellants, the witness was asked 
what was the nature of his present employment (J.A. 24). Counsel for 
the government objected and the objection was sustained for the same 


reason, The Court also sustained an objection to the question put to 
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the witness as to how long he had been employed in his present occupa- 
tion (J.A. 24). Still later during the cross examination of this witness 
by the same attorney, counsel began a question in the following language: 
"Q. The place where you work, Mr. Holmes..." | 
(J.A. 30) 
The court sustained an objection to the partially asked question and did 
not permit counsel to even complete the question (J.A. 30). 


Vincent J. Lozowicki, a Federal Narcotics Agent, assigned in 
Baltimore, Maryland, testified as the next government witness (J.A. 35). 
He said that on the morning of December 11, 1959, he hada conversation 
with Ellsworth Hollman about narcotics. This occurred at a race track 
at Laurel, Maryland, and he said that Hollman requested that the agent 
go to Washington, D. C., with him because he had a connection in Wash- 
ington that could get heroin. Hollman, of course, did not know that Loz- 
owicki was a Federal agent. Agent Lozowicki said that he had told Holl- 
man that he was interested in buying some narcotics. Hollman and the 
agent came to Washington and Hollman went into a drugstore in the 1500 
Block of North Capitol Street and made a telephone call. When Hollman 
came back he told the agent that a person named "Milk Shake" would 
meet them in about five or ten minutes (J.A. 36-37). They waited in the 
drugstore. A man came in and Hollman introduced the agent to "Milk 
Shake". The agent said he has since learned that the person called "Milk 
Shake" is named Sylvester Wallace (J.A. 37). At that time Wallace and 
the agent discussed narcotics and the agent advised him that he was 
interested in buying Eighty-five Dollars worth. As a result of this con- 
versation the agent purchased sixty capsules of heroin from Wallace 
(J.A. 37-38). 


Agent Lozowicki testified that on January 8, 1960, he again came 
into the District of Columbia and called Sylvester Wallace on the tele- 
phone and said that he wanted to purchase some heroin (J.A. 39). Wallace 
told the agent to meet him at the same People’s Drugstore on North 
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Capitol Street. Agent Lozowicki and another agent named Cleophus A. 
Robinson met Wallace and purchased One Hundred and Fifty capsules of 
heroin for Two Hundred and Twenty-five Dollars from Wallace (J.A. 40- 
41). Lozowicki introduced Wallace to Agent Robinson and told Wallace 
that Robinson would purchase narcotics for him (Lozowicki) in the future 
(J.A. 41). 


Agent Cleophus Robinson testified that on January 13, 1960, he 
talked to Sylvester Wallace over the telephone and arranged to meet him 
at the same People’s Drugstore that afternoon (J.A. 41-42). The two met 
as arranged and Agent Robinson told Wallace that he wanted to purchase 
an ounce of heroin. Wallace said he didn't think he could get an ounce 
but he would call and see. Wallace went to the drugstore and placed a 
telephone call. Wallace told Agent Robinson that he had spoken to Harold 
Foster (J.A. 41-42). Wallace went back to the phone booth and continued 
the conversation and called Agent Robinson to the phone booth and said 


that he couldn't get an ounce but could get all the capsules Robinson 
wanted (J.A. 43). They left the drugstore, entered Robinson's car, and 


at Wallace's direction rode to Seventh and I Streets, Northeast. There, 
Wallace commanded Agent Robinson to give him Three Hundred and Fifty 
Dollars. Wallace left Agent Robinson for about forty minutes and returned 
riding in a taxicab. Wallace got out of the cab and gave Agent Robinson 
two hundred andthirty-seven capsules of heroin (J.A. 43-44). 


Agent Robinson testified that on January 22, 1960, he contacted 
Sylvester Wallace on the telephone and told Wallace that he had come 
from Baltimore to purchase more heroin (J.A. 45). They arranged to 
meet at the drugstore where Agent Robinson told him he wanted to pur- 
chase One Hundred Dollars worth of heroin. They left the drugstore and 
Agent Robinson drove to the corner of Ninth and F Streets, Northeast 
where Agent Robinson gave him the money. Wallace left the car and 
came back after fifteen minutes with Harold Foster. They got into the 
car and drove to another location. Later Wallace gave Agent Robinson 
thirty-seven capsules of heroin and Sixty-three Dollars in change (J.A. 45- 
46). 


9 


Agent Robinson testified that on February 16, 1960, he met with 
Sylvester Wallace and that Wallace sold him one hundred and five cap- 
sules of heroin (J.A. 49). 


On February 25, 1960, Agent Robinson had a telephone conversa- 
tion with Foster in which he told him he was coming from Baltimore and 
that he wanted Three Hundred Dollars worth of heroin. Foster told Agent 
Robinson that he did not have Three Hundred Dollars worth because “his 
man had been knocked off the night before." (J.A. 50). Foster told him 
that there was a fellow in the apartment with him that had some heroin 
and that he should talk with him. Foster talked with the person about 
purchasing about three hundred capsules of heroin for Three Hundred 
and Seventy-five Dollars and that the meeting place was arranged for 
the sale. Robinson went to the place and there he met the appellant 
George C. Carter. Carter entered the agent's car and offered to sell 
him two hundred and fifty capsules of heroin for Three Hundred and 
Twelve Dollars. The agent gave Carter Three Hundred and Six Dollars 
and Carter indicated to the agent that if he would go to a mail box on the 
corner there would be a red cigarette package which contained the heroin. 
This was done (J.A. 51-52). | 


On March 4, 1960, Agent Robinson talked to Harold Foster and told 
him he wanted to purchase two hundred and fifty capsules of heroin. 
They arranged to meet at Tenth and I Street, Northeast and there Foster 
passed by the agent's car and walked about fifty feet and placed a brown 
object in a wire fence. The agent paid Foster (J.A. 54-55). 


Agent Robinson testified that on March 11, 1960, he called Foster 
on the telephone and told him he wanted to buy some bulk heroin. Later, 
after the agent had talked to some unidentified person on the telephone 
concerning the purchase of some bulk heroin, the agent told Foster that 
he wanted to purchase a quantity of heroin (J.A. 55-57). Again, on the 
same date the agent called Foster and arranged to meet him on the 
corner of First and K Streets, Northeast. When the agent arrived there, 
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he was joined by the appellant Carter and defendant Foster. These two 
got into the agent's car and drove to 62 L Street, Northeast. At this 
placé Foster got out of the car and the agent gave Carter Three Hundred 
and Twelve Dollars upon his demand. Carter got out of the car and told 
the agent to get out and as they walked around to the right rear tire of 
the car Foster told him to pick up the heroin from under the tire (J.A. 
57-59). 


Sylvester Wallace was called as a government witness. He was 


named as a co-conspirator in Count one of the indictment and charged 
as a'defendant in some of the substantive counts in the indictment (see 
footnote 1, supra), but he pleaded guilty to some of the counts against 
him before the trial. He testified that on December 11, 1959, he met 
Agent Lozowicki (whom he did not know to be a Federal Agent) in the 
company of Elisworth Holmes (J.A. 59-60). He said that on that occas- 
sion: he sold narcotics to them (J.A. 60). He said that he had gotten the 


narcotics from Harold Foster (J.A. 60). 


| Wallace also testified that on January 8, 1960, he met Agent 
Lozowicki with a person who was introduced to him by the name of 
"Bob" (Agent Robinson) and that he sold one of them some narcotics. 
He had gotten these narcotics from Harold Foster (J.A. 60). 


Wallace further testified that on January 13, 1960, he met Agent 
Robinson and that he sold him some narcotics near the corner of Seventh 
and I Streets, Northeast. He had gotten these narcotics from Foster also 
(J.A. 60). 


Wallace next testified that on January 22, 1960, he sold forty-two 
capsules to Agent Robinson in the unit Block of Quincy Place, Northeast 
(J.A. 60). 


On February 16, 1960, Wallace sold one hundred and five capsules 
to Agent Robinson at Fourth and K Streets, Northeast (J.A. 61). He had 
received these narcotics from Harold Foster. 
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The next witness to testify for the government was Harold Foster. 
who,as Wallace, was charged as a co-conspirator in Count One of the 
indictment, and with other substantive offenses. He had also pleaded 
guilty to some of the counts against him before the start of the trial. 

He said that in the latter part of November or the first part of December 
1959, he had had a conversation with Charles and Benjamin Thornton, in 
which Benjamin wanted to know if he wanted to work for them, He was 
supposed to answer the telephone and sell narcotics for wages of fifty 
dollars (J.A. 62-63). This was to be done at a place in Defrees Street 
which was paid for and selected by Benjamin Thornton (J.A. 63). Foster 
said that he accepted this proposal of the Thorntons to sell narcotics 

for them and that he did in fact do.so (J.A. 63-64). The witness said he 
first began to sell narcotics for the Thorntons at 49 Defrees Street; later 
at 600 Ninth Street, Northeast (J.A. 64); and at 1836 D Street, Northeast 
(J.A. 64). At the latter address, the defendant Sylvester Wallace and 
appellant George Carter stayed there with him. He said that Carter was 
selling narcotics from the latter premises but that he, the witness, did 
not know whether he was on salary; but he knew that Carter, who was 
addicted, was selling them merely to keep his own habit (J.A. 64-65). 
The witness Foster said that on March 11, 1960, in the vicinity of 62 L 
Street, Northeast, he participated in a sale of narcotics to Agent Robin- 
son and that the appellant Carter was with him and that Carter received 
the money from Robinson for the sale (J.A. 66). Foster said that the nar- 
cotics that he sold to the agents had been received from the Thorntons 
(J.A. 66). | 


On cross examination the witness Foster admitted that he was 
using narcotics drugs during the time that he was selling them (J.A. 69). 


The next witness called by the government was Fred Neal, manager 
of the Customer Service, Western Union Telegraph Company, Washington, 
D. C. (J.A. 70). Pursuant to a subpoena that had been served upon him 
(by the government) he had brought with him records of the Western Union 


Telegraph Company relative to telegrams and/or money orders that were 
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dispatched through his company (J.A. 70). These documents were marked 
as government exhibits 11A through and including 11H; 12A through and 
including 12H (J.A. 70). Exhibits 11A to 11H were Western Union money 
orders, some of which contained messages and some of which were called 
into the telegraph company by telephone (J.A. 71). Exhibits 12A through 
12E were telegrams which were sent by telephone and recorded in the 
Western Union Office. 


Before the exhibits of telegrams and telegram money orders were 
admitted in evidence, the Court afforded counsel for the appellants the 
opportunity to cross-examine the witness to determine their admissibility 
(J.A. 73). Exhibit 11A was a copy from the Western Union Telegraph 
Company's office of a Western Union money order for Three Hundred 
Dollars that the appellant Bryant had sent from the office of the Western 
Union Company in Washington, D. C., to the appellant Brown in New York 
City on December 24, 1959, with an accompanying supplementary message. 
(J.A. 75). On cross-examination, Mr. Neal stated that prior to the time 
that he had received the subpoenas to bring the exhibits of telegrams and 
money orders to court, they had been inspected at the office of the Western 
Union Company by Agent Wurms, of the Federal Narcotics Bureau (J.A. 74). 
He further stated that Mr. Wurms did not have any authorization from either 
appellant Brown or Bryant to inspect them (J.A. 74). He did say, however, 
that Agent Wurms had a subpoena with him when he came to inspect the 
records of the company (appellants' Exhibits Nos. 4 and 5) (J.A. 74). 


After the cross-examination, the Court admitted the exhibits in 
evidence over the objections of the appellants (J.A. 75). Counsel for 


the appellants objected and were permitted to come to the bench and 
discuss the matter (J.A. 76). Counsel objected to the divulgence of the 
contents of the message of the telegrams (J.A. 76); and also requested 

a hearing out of the presence of the jury to determine how the notice of 

the telegrams and the money orders came to the attention of Agent Wurms 
(J.A. 78). A motion was made by counsel to examine Agent Wurms prelim- 
inarily out of the presence of the jury on the matter (J.A. 79). All of 
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the motions were overruled and the Court permitted the jury to read 
the exhibits (J.A. 79). 


Counsel for the appellants cross-examined Mr. Neal again and 
particularly with reference to government Exhibits Nos. 11A and 11B 
(the three hundred dollars) money order and message sent by appellant 
Bryant to Appellant Brown on December 24, 1959 (J.A. 80). Mr. Neal 
testified that on two different occasions, Agent Wurms brought sub- 
poenas with him when he came to inspect the telegrams (Exhibits Nos. 

4 and 5) (J.A. 80). One was dated April 28, 1960, and the other May 17, 
1960 (J.A. 80). He said that before Agent Wurms came to his office with 
the subpoenas he had several telephone calls from him asking Mr. Neal 
to secure certain documents from the files and records of the Company, 
describing them and giving the dates thereof (J.A. 81). Agent Wurms 
made inquiries about particular telegrams and particular communica- 
tions. Mr. Neal said he did not know from where Agent Wurms had gotten 
this information (J.A. 81). 


Ivan Wurms, a Federal Bureau of Narcotics agent, testified as a 
government witness as follows: That at about 8 p.m. on January 8, 1959, 
he and Agent John Thompson entered premises 1735-A Holbrook Street, 
Northeast (J.A. 97). This premises was occupied by Carl Holmes. Later 
a person named William Nixon entered and still later a man named John 
Gilford Holley. At about 8:35 p.m. the appellant Carlton Bryant came in 
(J.A. 97). He (Bryant) talked to the agent and gave him his mother's 
address and telephone number. 


Agent Wurms said that on January 28, 1959, he met with the appel- 
lant Carlton Bryant (J.A. 98) in the vicinity of appellant Bryant's resi- 
dence at 816 Jefferson Street, Northeast. District Supervisor Irwin I. 
Greenfield and Agent John A. Thompson were present (J.A. 99). They 
had a conversation with the appellant relative to the narcotics traffic 
in the District of Columbia (J.A. 99). The agent said that Bryant told 
them that in the summer of 1959, he had in his possession fifty-four 
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ounces of heroin. He also told them that there were seven persons in 

the District of Columbia who were selling an ounce of heroin a day that 
the authorities had never heard of. He further stated that there were 
several people who were dealing in narcotics who would pay him a certain 
amount of money or else. Wurms then asked Bryant if he knew Jack Brown. 
Bryant replied that'he did and said that he had spoken to Jack Brown about 
Agent Thompson and Wurms about the time that Wurms met Jack Brown 
on December 2, 1959 in the District of Columbia. Agent Wurms went on 
to testify that inthis conversation, he asked Bryant about the money order 
that he sent to John T. Brown, 200 W. 90th Street, Apartment 12C, in the 
amount of $300.00 on December 24, 1959 (J.A. 99). Bryant laughed and 
said "You know about that too” (J.A. 100) and he said that that was pay- 
ment to John Brown for "stuff" that he had already received. According 
to Agent Wurms, the conversation went on and they discussed whether 
Bryant would be willing to assist the agents in initiating a case against 
Brown, and they also touched upon John Brown's alleged Italian connec- 
tions in New York City, and about Charles Thornton allegedly having had 
twenty ounces of drugs when the agents came to his house at 62 Defrees 
Street (J.A. 100). 


‘ The agent also testified that on the night of December 2, 1959, he 
saw the appellant John Brown driving an automobile in the vicinity of 
Ninth and Florida Avenue, Northwest (J.A. 102). The agent followed him 
to 1710 Savannah Street, Southeast and had a conversation with him in 
Brown's automobile. The agent questioned him about his knowledge of a 
man who was arrested in New York for possession of heroin and whether 
or not appellant Bryant had had any dealings with him. The agent said 
that Brown smiled and said that he had (J.A. 103). Agent Wurms said 
he next asked Brown if he knew an Italian by a certain name and whether 
or not he had had any dealings withhim. Agent Wurms said Brown just 
smiled and passed over it (J.A. 103). 
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Agent Wurms said that on March 8, 1960, he had a telephone call 
from the appellant Bryant in which Bryant said that he had received a 
telephone call from "our mutual friend in New York", who told him that 
a person named "Dot" had approached him to pick up four ounces of 
heroin. Appellant Bryant told the agent that he told the mutual friend 
not to have anything to do with her (J.A. 104). In his testimony about 
this conversation, Agent Wurms supplied the information that appellant 
John Brown was the person (mutual friend) referred to in the conver- 
sation (J.A. 104). 


Agent Wurms said that about one week prior to January 28, 1960, 
he and Agent Thompson spoke to the appellant Bryant in the upstairs 
bedroom of his house and at the time Bryant told them he was the "Al 
Capone" of Washington (J.A. 105). Agent Wurms said that on the 18th 
of March, 1960, he said that the appellant Bryant called him on the 
telephone and told him that he had received information from Carl 
Holmes that Narcotics agents were watching the house of Benny and 
Charles Thornton on D Street and that since Charles Thornton was 
such a good friend of his he had to tell him about it (J.A. 105). 


Agent Wurms said that on March 20, 1960, he met the appellant 
Bryant at Connecticut Avenue and Woodley Road, Northwest. Agent 
Thompson and Wurms were in a government car when Bryant arrived 
and he got in their car and told them that a person by the name of Charles 
Askins was trying to make a case against him (J.A. 105-106). In the 
conversation Bryant said that he found out that Askins was working for 
agents of the Narcotics Bureau. The conversation went on and Bryant 
told the agent that when he entered 1735-A Holbrook Street, Northeast 
the day that the officers were there, he had determined by a pre-arranged 
code with Holmes that something was wrong. Before he entered the 
premises, Bryant hid an ounce of heroin outside somewhere and when he 
left he went to a place identified as Bryant's "hideout." The next day, 
he picked up his ounce of heroin and flooded the market with all the 
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heroin that he had to get his money back. He said that at the time (of 
the conversation), he was not handling drugs (J.A. 106). Bryant also 
told the agents that he knew that the agent was up in New York about a 
week prior to this meeting because Brown called Bryant and told him 
that Wurms was in New York trying to make a case against Brown and 
that 4 fellow was introduced to him by the name of "Pete" trying to 
make a buy; and that he wouldn't do anything with him (J.A. 107). 


Upon cross-examination about Wurms' knowledge of the three 
hundred dollar money order that Bryant sent Brown on December 24, 
1959, he said that he had seen the money order on December 26, 1959, 
at the office of the Western Union Company (J.A. 126). Agent Wurms 
said he talked to the Clerk behind the desk and asked him whether there 
were any money orders sent that month by appellant Bryant to a person 
in New York (J.A. 126). He said that the Clerk then consulted his 
records and showed the telegram to Agent Wurms. Agent Wurms admitted 
that he had no subpoena at the time for the production of the records of 
the telegraph company. He copied information down from the telegram 
as he saw it (J.A. 126). After the agent had testified about the manner 
in which he had obtained knowledge of the telegram, counsel for the 
appellant Bryant moved the Court to strike the same as an exhibit in 
the case and to instruct the jury to ignore it (J.A. 127). The Court re- 
fused to do so (J.A. 128). 


Jack R.Peterson,a Federal Bureau of Narcotics agent,testified 
that on May 5, 1960, he was working in New York City. He said that he 
went to Apartment 12C at 200 West 90th Street in that city at about 5:35p. m. 
with another person. Agent Wurms had previously testified that he was 
in the vicinity and observed Agent Peterson and the other person enter 
the premises. Peterson said that at that apartment they met Nettie 
Robinson (J.A. 132). Nettie Robinson is the aunt of the appellant John 
T. Brown. The prosecutor then asked Agent Robinson on direct examina- 
tion: 
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"] will ask you whether or not you or the person 
with you had any conversation with this person Nettie 
Robinson relative to narcotics: Answer yes or no." 
(J.A. 132). 

The witness responded: .~ ~ 


"Yes, sir." (J.A. 132). 


The witness further testified that as a result of that conversation, 
he returned to the address about 8:50 p.m. and there met the appellant 
John Brown (J.A. 133). He said that he and the person with him had a 
conversation with the defendant. He said that the two of them asked John 
Brown if he would sell them some heroin, Mr. Brown told the agent and 
the person with him that he was not going to do any business (J.A. 133). 


The government rested its case after this witness testified. The 
defendants George C. Carter and Benjamin Thornton took the stand in 
their own behalf and denied ever dealing in narcotics and sought to ex- 
plain some of the evidence against them (J.A. 137-139). 


The government called Agent Ivan Wurms as a witness in rebuttal. 
(J.A. 141). During his rebuttal testimony, Agent Wurms testified that he 
was present when the defendant George C. Carter was arrested in this 
case. The agent said that at the time that he arrested Carter, he asked 
Carter if he would give him a statement of his participation and knowledge 
of the narcotic traffic in the District of Columbia (J.A. 142). He said 
that Mr. Carter agreed to do so (J.A. 142-143). Agent Wurms interro- 
gated Carter at the offices of the Narcotics Bureau and a typewritten 
statement of the interview was prepared by Agent Thompson. The state- 
ment was not signed by Mr. Carter and upon objection by Carter's attorney 
respecting the inadmissibility of the statement as primary evidence because 
it had not been adopted by the defendant Carter, the prosecutor withdrew 


the statement and began to interrogate Agent Wurms as to its contents. 

(J.A. 145, 147). Testifying in this fashion, Agent Wurms said that Carter 
referred to his association with the witness Foster. Carter told the agent 
that Foster would receive numerous phone calls and he in turn would take 
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a certain amount of narcotics and deliver it to people (J.A. 147). Carter 
also told the agent that Charles and Benjamin Thornton would come to 
1836 D Street, Northeast and that Foster, in effect, told him "that was his 
man." (J.A. 147). Agent Wurms also testified about other details of the 
statement that Carter made at the time of his arrest. Most of the state- 
ment consisted of Carter's admission of his own participation in narcotic 
offenses with Foster (J.A. 147-148). However, toward the end of Agent 
Wurms' testimony about Carter's statement, he testified that Carter said 
that Charles and Benjamin Thornton came to his premises and they had 
conversation about what was going on, and that they asked Carter how 
the business was going (J.A. 148). 


There was no more testimony in the case. And at this point, 
motions were made on the behalf of all the defendants for judgment of 
acquittal and all of the motions that were made during the trial were 
renewed. All motions were overruled. Thereafter, the Court passed 
on the defendant's written requests for instructions (J.A. 148-149). Be- 
fore the case was submitted to the jury, the defendants moved the Court 
to submit special verdicts to the jury as to the offenses charged in Count 
One of the indictment (J.A. 150-153). The Court indicated that Count One 
of the indictment charged the defendants with conspiracy to violate several 
laws and that there was nothing wrong with that. He refused the defendants’ 
request (J.A. 153). The Court instructed the jury (J.A. 154-170), after 
which the defendants objected to the Court's refusal to charge the jury 
as they had previously requested and also objected to the granting of 
certain instructions of the government (J.A. 170-172). 


After deliberation, the jury returned its verdict (J.A. 173). They 
found all of the appellants guilty as charged on all of the counts (J.A. 173). 


In due time the appellants came before the Court for sentencing. 
Prior to the imposition of sentence, one of the attorneys for appellants 
called attention to the fact that the Court had refused to submit Count 
One of the indictment to the jury under special verdicts (J.A. 175-176, 
179-180). Counsel expressed the idea to the Court that the offenses 
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charged under Count One carried varying penalties and that it was dif- 
ficult to understand how the jury could intelligently determine what the 
respective defendants were guilty of under a general instruction respect- 
ing this Count. Counsel asked the Court to treat the conviction under 
Count One as a conviction under the general conspiracy statute (Title 18, 
United States Code, Section 371) and not as a conviction under the more 
serious offense. set forth in Title 21, United States Code, Section 174. 
The Court overruled counsel's opposition and sentenced the appellants # 
This appeal followed. 


STATUTES INVOLVED 


[Statutes Involved Included as Appendix] 


STATEMENT OF POINTS 


1. The Trial Court erred in failing to give proper cautionary 
and limiting instruction to the jury at the many times during the course 
of the trial that the Court admitted into evidence testimony of the acts 
and declarations of alleged co-conspirators that were done and said out 
of the presence of some of the appellants. 


4 John T. Brown was sentenced to a term of imprisonment of 18 years and a 
fine of $10,000.00 and that he be committed until the fine is paid (J.A. 126); 
George C. Carter, a term of imprisonment of 12 years on Counts 1, 20, 21, 22, 
$2, 383 and 34, said sentence by the Counts to run concurrently (J.A_ 177); 
Benjamin T. Thornton, imprisonment for a period of 18 years on each of Counts 
1, 17, 19, 28, 25, 29, 31, 35 and $7, 3 years to 9 years on each of Counts 18, 21, 
24, 30 and 36, said sentence by the Counts to run concurrently; Charles J. Thornton, 
a term of imprisonment of 18 years on each of Counts 1, 17, 19, 23, 25, 29, 31, 
35 and 37, said sentence by the Counts to run concurrently, 3 years to 9 years 
on Counts 18, 24, 30 and 36, said sentence by the Counts to run concurrently 
and to run concurrently with sentence imposed on Counts 1, 17, 19,23, 25, 29, 
$1, 35 and 37 (J.A. 178-179); Carlton Bryant was sentenced to: a term of im- 
prisonment of 18 years (J.A. 180). 


20 


2. The Trial Court erred in admitting into evidence against the 
appellants Brown, Bryant, B. Thornton and C. Thornton the extra-judicial 
post-arrest confession of appellant George Carter. 


3. The Trial Court committed reversible error by admitting into 
evidence the extra-judicial statement of one alleged co-conspirator 
(Bryant) to another alleged co-conspirator (Holmes) about the appellant 
Brown, when it had not been established that a conspiracy was in existence 
or that in any event that Brown was a party thereto. 


4. The testtmony of Agent Peterson that he had a conversation with 
Nettie Robinson about narcotics was inadmissible hearsay, irrelevant and 
prejudicial and should have been excluded by the Trial Court. 


5. It was prejudicial error for the Trial Court to fail to give the 
jury the appellants' requested instruction pertaining to the testimony of 
a paid informer, or any adequate charge on the subject. 


6. In view of the provisions of Section 605 of the Federal Com- 
munications Act of 1934, it was error for the Trial Court to admit evi- 
dence relating to the telegram money order and message sent by the 
appellant Bryant to appellant Brown on December 24, 1959. 


7. Appellants were substantially prejudiced and denied a fair trial 
by the trial judge's restriction of the cross-examination of Carl A. 
Holmes, a paid government informer. 


"8. The trial judge as a retired judge of the United States Court of 
Customs and Patent Appeals was not qualified to preside over the appel- 
lants' trial in the United States District Court for the District of Columbia. 


9. In view of the fact that Count One of the indictment was drawn 
under several conspiracy statutes, it was error for the Trial Court to 
fail to submit this Count to the jury as to appellants Brown and Bryant 
under special verdicts as requested; and to thereafter impose a sentence 
upon them under the most severe statute. 
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SUMMARY OF ARGUMENTS 
I 


Twenty-two times during the course of this narcotic conspiracy 
trial in the Court below, the prosecutor elicited testimony from one 
of his witnesses that was of one of the two following types: (a) about 
a conversation that was had with one of the defendants out of the presence 
of the other defendants; (b) about a conversation that was had with a 
person in which some incriminating act or declaration of one of the al- 
leged co-conspirators was told to the witness by that person. At no time 
when this testimony was admitted into evidence was the jury cautioned 
or admonished by the Court that the testimony was to be received as 
evidence only against the declarant, or those defendants present at the 
time; and not against the absent defendants, unless the jury found that a 
conspiracy had been proved, and that the absent defendants were parties 
to the conspiracy. There were many times during the trial where counsel 
for the appellants objected to the admission of this evidence, and/or moved 
the Court to give the jury a proper cautionary and limiting instruction. 
The Court at all times refused to do so, saying in most instances that 
the jury would be instructed at the proper time. No semblance of a 
proper instruction was given until the Court's general charge to the 
jury. The Court's failure to limit the admissibility of the evidence at 
the time it was admitted was error. The Supreme Court has so said in 
the case of Lutwak v. United States, 344 U.S. 604; and this rule has been 
universally followed. 


ya 


Federal Narcotics Agent Ivan Wurms was called as a rebuttal 
witness by the government. The appellant Carter had testified in his 
own behalf and said that he was not selling narcotics. In rebuttal Wurms 
told about a statement that he made to the agent after his arrest. Wurms 
said that Carter fully confessed to his part in the narcotics business and 
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also tpld about the role of the appellants Charles and Benjamin Thornton 
in this business. The Trial Court admitted Wurms' testimony about 
Carter's post arrest statements against all the appellants without a 
limiting instruction to the jury at the time. This was error affecting all 
the appellants, and particularly prejudicial to Charles and Benjamin 
Thornton. An extrajudicial statement by one conspirator after his arrest 
that incriminates co-conspirators, which is made in their absence,is not 
admissible against the co-conspirators. Krulewitch v. United States, 336 
U.S. 440; Fiswick v. United States, 329 U.S. 211. 


m 


The government's first witness was Carl Holmes, who was named 
in the conspiracy count of the indictment as a co-conspirator but not a 
defendant. He began his testimony by telling about a purchase of narcotics 
that he had made from Harold Foster on November 7, 1959, which had 
been arranged by the appellant Charles Thornton. He next told about a 
purchase of narcotics from Charles Thornton on December 6, 1960 that 
had been arranged for and participated in by the appellant Carlton Bryant. 
Holmes testified that Carlton Bryant told him during this occurrence that 
he (Bryant) was not dealing in drugs at that time, that he had turned his 
"connection" (supplier of narcotics) over to Charles Thornton. Holmes 
said that Bryant told him that John Brown (appellant) of New York was 
his "connection." This testimony was inadmissible against the appellant 
Brown. Because at the time it was admitted the government had not 
proved that a conspiracy was in existence, or, in any event, if one had 
been proved there was no proof aliunde that Brown was a participant 
therein. Taylor v. United States, 260 F.2d 737. 


IV 


Federal Narcotics Agent Peterson testified that on May 5, 1960, he 
and another person went to the apartment of the appellant John Brown and 
had a conversation with Brown's aunt, Nettie Robinson. This statement 
was made out of the presence of all defendants. The admission of this 
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testimony was error. Brown's aunt was not a named co-conspirator, 

and it is inconceivable that she was one of those referred to in the 
indictment as an unknown co-conspirator. Thus, her extra-judicial 
statement could not be deemed as that of a co-conspirator, and admis- 
sible under the rules of law pertaining to the statement of such a person. 
Even if she were a co-conspirator, the admission of her conversation 

with Peterson should have been attended by a proper limiting and qualify- 
ing instruction to the jury from the Court, as that point has been previously 
established in Argument L 


Vv 


The attorney for appellant Bryant submitted a written instruction 
to the Court asking that the jury be particularly charged about the way 
they were to evaluate the testimony of the government witness Carl 
Holmes, in view of his admission that he was a paid government informer 
and a narcotics addict. The Court refused to charge the jury specifically 
as requested and did not give the substance of the instruction. The case 
of Fletcher v. United States, 158 F.2d 32, held that such an instruction 
is proper under the circumstances of the instant case, and that it is 
reversible error for the Trial Court to fail to give it. Holmes gave 
hurtful testimony against the appellants Bryant, Brown and Charles 
Thornton and it was imperative from the standpoint of their guarantee 
of a fair trial that an instruction under the Fletcher case be given. 


Vi(a) 


On December 24, 1959, the appellant Carlton Bryant sent the appel- 
lant John Brown a telegram money order for Three Hundred Dollars and 
a message. At the trial below, the government had the money order and 
message produced from the files of the Western Union Telegram Com- 
pany's file and brought to Court by subpoena. On preliminary cross- 
examination of the agent of the Company who had responded to the sub- 
poena, the appellant Bryant established that Agent Wurms had seen the 
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telegram at the company offices beforehand. Before the Court admitted 
the same as an exhibit in the case, the appellant Bryant moved the Court 
to hold a hearing out of the presence of the jury so that it could be 
learned whether the government had obtained the money order and the 
message or knowledge of them, in violation of the requirements of Sec- 
tion 605 of the Federal Communications Act of 1934. The Court refused 
and admitted the exhibits in evidence. The case of Nardone v. United_ 
States, 308 U.S. 338 holds that it is error for a trial court to refuse to 
permit an accused a reasonable opportunity to establish whether a 
substantial portion of the government's case was based upon the govern- 
ment's own wrong. 
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VI(b) 


Later in the trial, upon the cross-examination of Agent Wurms, it 
was éstablished that Wurms had gone to the office of the Telegraph Com- 


pany two days after Bryant had sent the telegram and message to Brown 
and that a clerk of the company had let him see them. Wurms had no 
authorization from Brown or Bryant to see them and he had no Treasury 
Department subpoena. (T. 21 U.S.C. 198). This amounted to a divulgence 
and disclosure of an intra-state communication in violation of the said 


Communications Act, and upon the authority of Nardone v. United States, 
302 U.S. 379, the Court should have stricken the exhibit and Wurms' 
testimony concerning the money order and message as evidence. 


va 


The Trial Court would not permit the attorney for the appellant 
Brown or Bryant to'cross-examine the government witness Carl Holmes 
about‘ the identity of his employer or the place of his employment. Counsel 
was restricted from doing so because the government represented to the 
Court that the witness had been threatened. The Court's action in this 
regard violated the principle of the case of Alford v. United States, 282 
U.S. 687. 
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VII 


A retired Judge of the Court of Customs and Patent Appeal is not 
legally qualified to preside over a criminal trial in the United States 
District Court, as was done in this case. Judge Jackson was assigned 
by the Chief Justice of the United States, pursuant to 28 U.S.C. 294(d) 
to serve as a District Judge of the lower court. Judge Jackson as a 
retired judge of a legislative court did not, in view of Article II of the 
Constitution, have the authority or power to preside over a constitutional . 
court. 


IX(a) 


Count One of the indictment, which charged the conspiracy, con- 
tained references to five separate statutes. All of these statutes made 
conspiratorial conduct criminal. Four of the statutes condemned nar- 
cotic conspiracy. Two of the five statutes provided for a penalty of not 
less than 5 and no more than 20 years imprisonment; one statute provided 
for a penalty of from 2 to 5 years imprisonment; another prcvided for a 
sentence of not more than 5 years; the last provided for a sentence of 
from 2 to 10 years imprisonment. The appellants Brown and Bryant 
were charged only in Count One; and because of the way in which Count 
One was drawn, they moved the Court prior to the time that the case 
went to the jury to submit the case under special verdicts, so that the 
Court could be advised as to which statutes, if any, the jury would find 
the appellants guilty of. The Court refused to do so and the jury returned 
a general verdict under Count One of "guilty as charged." It has been 
established that a count in an indictment drawn in the fashion as the one 
in this case is duplicitous and that such duplicity is not waived if an 
objection is made before the verdict. The Court erred in submitting 
the case to the jury under a general charge. 


26 


IX(b) 


The Court sentenced the appellants Brown and Bryant to 18 years 
imprisonment on Count One. Assuming that it was not error for the 
Court to submit the case to the jury under a general charge, as argued 
above, it was error for the Court to arbitrarily determine that the jury's 
general verdict meant that they had been found guilty of one of the two 
conspiracy statutes that carried the severest penalty. 


ARGUMENT 
I 


THE TRIAL COURT ERRED IN FAILING TO GIVE PROPER CAUTIONARY 

AND LIMITING INSTRUCTION TO THE JURY AT THE MANY TIMES 

DURING THE COURSE OF THE TRIAL THAT THE COURT ADMITTED IN- 

TO EVIDENCE TESTIMONY OF THE ACTS AND DECLARATIONS OF 

ALLEGED CO-CONSPIRATORS THAT WERE DONE AND SAID OUT OF 

THE PRESENCE OF SOME OF THE APPELLANTS 
: During the course of the trial, there were 22 separate instances 

where the prosecutor elicited testimony from his witnesses that were 
of one of the following two types: (a) a witness related a conversation 
or a transaction (incriminating in nature) that the witness had with one 
of the defendants out of the presence of some or all of the other defend- 
ants; or, (b) a witness testified about a conversation that the witness had 
with a person (sometimes a defendant or co-conspirator) wherein in- 
criminating acts and declarations of one or some of the defendants were 


related to the witness by that person. 


In the above noted instances, the defendant or defendants referred 


to in the conversations were not present. At no time, when this testimony 
was admited, was the jury cautioned or admonished by the Court that the 
testimony of the witness was to be received as evidence only against the 
particular defendant (declarant) or those present at the time of the 
declaration or occurrence, who by their silence, or other conduct, 


‘ 
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assented to the truth of the declaration; and not against the absent defend- 
ants, unless the jury found that a conspiracy had been proved, and that the 
absent defendants were parties to the conspiracy. A summary of the 22 
instances to which the appellants refer is briefly set forth here with 
references to the place where they appear in the Joint Appendix hereto: 


ONE 


Carl Holmes testified that on November 7, 1959, he had a conver- 
sation with the appellant Charles Thornton which dealt with the sale of 
heroin by that appellant to him; and he moreover testified about the 
verbal arrangements that were made by the two for the sale (J.A. 7-9). 


TWO 


The witness Carl Holmes testified that on November 7, 1959, he 
met Harold Foster at Tenth and I Streets, Northeast, and purchased a 
quantity of heroin from him and after the transaction was concluded 
Holmes said that Foster told him that the appellant Charles Thornton 
could arrange another sale between them (J.A. 9-12). | 


THREE 


Carl Holmes testified that on November 6, 1959, he had a telephone 
conversation with the appellant Carlton Bryant about arranging a sale of 
narcotics for Holmes from Charles Thornton (J.A. 13-14). 


FOUR 


Carl Holmes testified that on January 6, 1960, he and Carlton 
Bryant went to the home of Charles Thornton; and that after Charles 
Thornton had a conversation with the appellant Benjamin Thornton over 
the telephone, Charles Thornton through Carlton Bryant sold the witness 
some drugs (J.A. 14-15). ; 
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FIVE 


Narcotics Agent Vincent Lozowicki testified that on December 11, 
1959, he had a conversation with Ellsworth Hollman in which Hollman . 
asked him to come to Washington, D. C., so that Hollman could arrange 
a sale of narcotics to the agent. The witness also testified about the 
things that Hollman did after they arrived in the District of Columbia, 
including the making of a telephone call and the other steps taken by 
Hollman to arrange for the purchase of drugs (J.A. 35-37). 


‘ 


SsIx 


‘Agent Lozowicki testified that on December 11, 1959, Sylvester 
Wallace and he had a conversation regarding narcotics in the presence 
of Hollman and that thereafter the agent purchased some narcotics 
from Wallace (J.A. 38-39). 


SEVEN 


. Agent Lozowicki testified that on January 8, 1960, he spoke with 
Sylvester Wallace on the telephone and that they had a conversation about 
the sale of some heroin by Wallace to the agent (J.A. 39-40). 


EIGHT 


Agent Lozowicki testified that on January 8, 1960, he met Sylvester 
Wallace at a certain location in the District of Columbia and that they 
discussed narcotics and the sale of certain quantities of drugs by Wallace 
to the agent. The agent also testified that a sale was consummated during 
this occurrence (J.A. 40-41). 


NINE 


’ Narcotics Agent Cleophus Robinson testified that on January 13, 
1960, he spoke to Sylvester Wallace over the telephone and that they 
arranged to meet later; and that at the meeting place Wallace made a 
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telephone call. All of Wallace's conversation testified to by the agent 
concerned narcotics and the purchase of same (J.A. 42-43). Agent 
Robinson also testified that on this occasion Wallace told him that he 
had a friend in New York and that they should go to New York and pur- 
chase some heroin (J.A. 44). 


TEN 


Agent Robinson testified that on January 22, 1960, he talked to 
Sylvester Wallace over the telephone about narcotics and that as a 
result of the conversation they met at a location in Washington, D. C., 
where some more conversation was had by Wallace concerning narcotics 
and that they later drove to another location and that while enroute there 
and at the said location, they further discussed narcotics (J WA. 44-45). 


ELEVEN 


Agent Robinson testified that on February 16, 1960, he met with 
Sylvester Wallace and they discussed narcotics and that they later drove 
some place and picked up two other persons and that he and the two other 
persons and Wallace discussed narcotics (J.A. 47-49). 


TWELVE 


Agent Robinson testified that on February 25, 1960, he spoke to 
Harold Foster and that they had a conversation about narcotics over the 
telephone and that Wallace permitted him to talk with some unidentified 
person who also discussed narcotics with him over the telephone and that 
arrangements were made for them to meet later that day where a sale 
would be made between the unknown person and the agent. The agent 
further testified that at the designated place he met the appellant George 
C. Carter and that they had a conversation about narcotics and that he 
made a sale with Carter (J.A. 50-52). 
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THIRTEEN 


Agent Robinson testified that on March 4, 1960, he talked to Harold 
Foster and that they made an arrangement to meet some place where 
Foster was to sell him a quantity of narcotics (J.A. 54). 


FOURTEEN 


Agent Robinson testified that on March 11, 1960, he spoke to 
Harold Foster on the telephone and they discussed the purchase of bulk 
heroin and that Foster permitted him to speak to some unidentified per- 
son on the telephone and that they had a similar conversation. He later 
spoke again with Foster about the sale of a specific quantity of heroin 
on the telephone (J.A. 55-56). 


FIFTEEN 


Harold Foster testified that about the first of December, 1959, he 
had a conversation with the appellant Charles Thornton and Benjamin 
Thornton in which they asked him to work for them selling narcotics 
and that he agreed to do so and did in fact sell narcotics for them 
(J.A. 62-64). 


SIXTEEN 


Narcotics Agent Ivan Wurms testified that on January 28, 1960, 
the appeliant Carlton Bryant had a conversation with Agent Thompson, 
Supervisor Greenfield and himself about the sale of narcotics in the 
District of Columbia, giving details thereof and told of his own alleged 
participation. He also said that Bryant spoke to them about the appellant 
Jobn T. Brown and the sending of a telegram by Bryant to Brown in pay- 
ment for some narcotics (J.A. 99-102). 


SEVENTEEN 


Agent Wurms testified that on December 2, 1959, he had a conver- 
sation with the appellant Brown in which Brown admitted dealing with a 
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person who had been arrested in New York with a large quantity of drugs 
and that further Brown stated that he had knowledge of a lot of people who 
were dealing in narcotics (J.A. 102-103). 


EIGHTEEN 


Agent Wurms testified that on March 8, 1960, he had a telephone 
conversation with the appellant Carlton Bryant relative to narcotics, and 
that in the conversation Bryant alluded to having received a telephone 
call from the appellant Brown in which Brown was supposed to have ad- 
vised him that he had been approached to sell some drugs to a woman 
named "Dot" (J.A. 104). ! 


NINETEEN 


Agent Wurms testified that on March 18, 1960, he had a conversa- 
tion with appellant Bryant in which Bryant told him that he had received 
information from Carl Holmes that narcotic agents were watching the 
home of Charles and Benjamin Thornton (J.A. 105-106). 


TWENTY 


Agent Wurms testified that on May 20, 1960, Bryant told Agent 
Thompson and him about the efforts of an undercover person to make 
a case against him (Bryant). Wurms said that Bryant also went on to 
tell them about the drugs in his possession on December 28, 1959, and 
that he, Bryant, flooded the market with heroin the following day. And 
Wurms said that Bryant also told them that Brown had called him up 
about a person trying to make a case against him (J.A. 105-107). 


TWENTY ONE 


Narcotics Agent Jack R. Peterson testified that on May 5, 1960, he 
went to the residence of the appellant John T. Brown with another person 
and there had a conversation with Brown's aunt, Nettie nobine relative 
to narcotics (J.A. 132-133). 
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TWENTY TWO 


‘Agent Peterson testified that on May 5, 1960, he and the person 
with him had a conversation with the appellant John T. Brown relative 
to narcotics, stating what the conversation was (J.A. 132-133). 


There were many instances on record where one of the appellants’ 
attorneys objected to the reception of the evidence above, or where counsel 
for the appellants discussed the propriety of the reception of the evidence 
referred to.> These are as follows: 


(1) 


_The witness Car] Holmes was testifying that on November 7, 1959, 
he went to appellant Charles Thornton to buy some narcotics. Thornton 
said he would have to make a phone call to Harold Foster. At this juncture 
defense counsel, Mr. Shorter, objected. The following colloquy took place 
between the Court and him: 

"MR. SHORTER: Your Honor, may I object to conversation 

made by this defendant? 
“THE COURT: He hasn't attempted to give any conversa- 
tion. If he does, I will sustain your objec- 
tion if it is hearsay." 
Holmes went on to say that Charles Thornton dialed Foster's 
number. The prosecutor then asked Holmes what he heard Thornton 
say. Mr. Shorter again objected: 


"MR, SHORTER: Objection, Your Honor. 


"THE COURT: That is not hearsay. It is a statement by 
the defendant. Objection overruled." 
(J.A. 8). 


—————————— 


6 It is to be noted that all defense counsel were given a standing or running 
objection by the Court to an entire line of testimony where objections were made 
and that an objection made by one counsel was considered an objection for all 
appellants (J.A. 11, 12, 39). 
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(2) 


When the witness Holmes attempted to relate the conversation had 
between Foster and himself on November 7, 1959, out of the presence of 
the appellants, defense counsel Shorter and Feit objected thusly: 


"What did you say or do when you saw Lucius? 


"MR. SHORTER: Your Honor, may we not have the conver- 
sation? I don't think the conversation 
that this witness had with some other 
person out of the presence of these de- 
fendants is admissible in this trial. 


"MR. SMITHSON: Your Honor, it may or may not become 
admissible, but if Your Honor reserves 
the decision for the proffer of this testi- 
mony until some later time, we won't have 
to reiterate and go over this whole thing 
again. 


Your Honor may provide for this by an 
adequate instruction that it may be re- 
ceived should they find beyond a reason- 
able doubt that it was in fact a conspiracy, 
and Thornton and Foster were in fact con- 
spirators. 


Objection is overruled. 


Now, if Your Honor please, on behalf of 
John T. Brown I wish to move to strike 
the testimony of this witness as it pertains 
to my client, John Brown. 


All this testimony should be taken as an 
independent basis, Your Honor. First 
they have to establish independent proof 
of the conspiracy. How is John T. Brown 
involved in the testimony of Holmes? 


"THE COURT: That will all be taken care of when it is 
deemed proper by the Court to do so. 


Your objection is overruled." (J.A. 9-10) 
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(3) 


Again when Holmes went on to relate the conversation had by him 
with Foster, Mr. Raby objected on the same ground. The Court ruled: 
“THE COURT: Overruled for the same reason I gave at 
the last objection given. It will be properly 


taken care of if it is proper to do so, not at 
this stage of the trial." (J.A. 10). 


(4) 


At a bench conference had during Holmes’ direct examination for 
a clarification of the Court's ruling on the declarations of defendants and 
co-conspirators made in the absence of other defendants and co-conspir- 
ators, the following occurred: 


"MR. FEIT: Just for the record, I would like to take 
a standing objection to this line of question- 
ing. 

“THE COURT: Indeed, you may. Let the record show the 
objection — standing objection. 


"MR. FEIT: Subject to connection against my client, 
John T. Brown. 


“THE COURT: Of course, there has to be a connection 
made. 


"MR. FEIT: I just want the record to show. 
“THE COURT: Surely. 


‘MR. SHORTER: Your Honor mentioned in overruling my 
objection — 


“THE COURT: I don't want any argument on my ruling. 


"MR. SHORTER: No. You have made your ruling. I under- 
stand that. But you said you were going to 
give a cautionary instruction. 


“THE COURT: What do you mean? 
"MR. SHORTER: About the admissibility of this. 


“THE COURT: I don't know what you are talking about. 
; I said I was going to give a cautionary 
instruction? 
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"MR, SHORTER: I think Your Honor said taking care of 
it later. 


"THE COURT: If it is necessary. Ef it is proper. 


"MR. SHORTER: Now, I call particular attention to the 
fact that this witness has said ina 
conversation with a person named 
Foster that Foster said something 
about Mr. Thornton, this gentlemen's 
client. 


Now, wouldn't it be proper to tell the . 
jury itself that this is not admissible 
as evidence against Mr. Thornton until 
such time as they find — 


"THE COURT: No; that will all be taken care of at the 
proper time. This is a conspiracy case, 
and the jury will be properly instructed, 

I assure you, with respect to any of the 
evidence they should pay no attention to, 

if any, and that which they must pay atten- 
tion to. 


Let me say this: When one of us makes 
an objection, we take it for granted we all 
join in. We don't want any repetition un- 
less another lawyer doesn't want to join. 


"THE COURT: Therecord may so show. 
"MR, FEIT: Thank you, sir."" (J.A. 11-12). 


(5) 


Where Agent Lozowicki was about to relate a conversation had 
with co-conspirator Hollman, Mr. Feit raised this objection: 


"MR, FEIT: If Your Honor please, in behalf of the 
defendant John T. Brown, I respectfully 
move now, and I want to object and take 
a standing objection to all testimony ad- 
duced by the prosecutor from this witness, 
and take it subject to connection to my 
client, because he is only named in one 
count in the conspiracy. 


Of course it will have to be subject sah 
connection. 


I want a standing objection. 
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You may have it. 
Your Honor, I join in that objection. 


All right. Of course all of this is sub- 
ject to connection. 


The whole thing is subject to proof of 
connection. 


Proof of connection of conspiracy; and 
that, of course, includes Brown. 


Brown and all defendants. 
All right" (J.A. 36). 


(8) 


‘Later in Lozowicki's testimony he began to relate a conversation 
had with Sylvester Wallace out of the presence of the appellants. All 
defense counsel objected. The Court gave counsel a running objection 
to this line of questioning and their objections were overruled (J.A. 39). 


: (7) 

‘Where Agent Robinson was about to testify concerning a conversa- 
tion had with Wallace on January 13, 1960, Mr. Feit raised an objection 
and was overruled. 


Later in Robinson's direct testimony he was asked to relate what 
Wallace said Foster told him ina telephone conversation. An objection 
was interposed by Mr. Shorter and it was overruled by the Court (J.A. 
41, 42). 


(8) 


Still later Agent Robinson testified concerning a conversation with 
Wallace about going to New York together to buy narcotics. Mr. Feit 
objected. Overruled by the Court (J.A. 44). 
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(9) 


In the above numbered instance (No. 8), Robinson was permitted to 
testify that two persons named Hatcher and Burton arranged to buy nar- 
cotics from Wallace in his presence. Mr. Feit objected (J.A: 48). 


(10) 


The Court permitted Robinson to tell about his conversation with 
Foster relative to narcotics without giving the required cautionary 
instruction. Mr. Shorter objected (J.A. 50-51). 


(11) 


Robinson related the following telephone conversation with an 
unidentified person: 
"A. I told him I wanted to purchase some heroin, and that 
I wanted to talk to Foster again, because I didn't know 
who I was talking to, and he said, 'I'm Foster's man; 


he works for me,' and I said I still wanted to talk to 
Foster and he called Foster back to the phone. 


"MR. SHORTER: May I object to the relation between this 
witness and some unidentified person? | 


“THE COURT: Overruled; there is no conversation with 
the unidentified person that amounts to 
anything concerning this case yet." 
(J.A. 56). 


(12) 


Here, Harold Foster testified about a conversation with the Thornton 
boys relative to narcotics. Mr. Feit objected. Objection overruled 
(J.A. 62). 


(13) 


Agent Wurms was testifying about a conversation had with Bryant 
about narcotics. All other appellants were absent. Mr. Feit objected and 
was overruled (J.A. 99). 
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(14) 


Again in his testimony Wurms said Bryant referred to Brown in 
this conversation about narcotics. Mr. Feit objected. The Court over- 
ruled the objection (J.A. 101). 


(15) 


On re-direct examination of Agent Wurms, Wurms said he found 
some narcotics paraphernalia at 62 Defrees Street. To this Mr. Feit 
objected and the following occurred: 


(At the bench:) 


‘MR, FEIT: If Your Honor please, at this time I will renew 
the request I made at the beginning of this trial 
and subsequently once or twice, I believe. I 
respectfully request at this time Your Honor in- 
struct the jury as to anything that any one of the 
defendants — any admission or any statement 
that the witness testifies to about any one of 
these defendants is only directed against him, it 
is not binding against any of the other defendants, 
any statements made in the absence of any one of 
the other defendants. 


"MR. SMITHSON: No, Your Honor, that is not appropriate 
where a conspiracy is charged. If, as the Govern- 
ment alleges, conspiracy has been shown, that is 
a factual question for the jury to determine under 
appropriate instructions. Your Honor would in- 
struct them that if they did not find a conspiracy 
in fact, beyond a reasonable doubt, was established 
between those defendants, then and in that event 
such an instruction is perfectly appropriate; but 
not where, as in this particular circumstance, the 
Government submits that if Your Honor was to so 
instruct at this time, Your Honor would be, in 
effect, passing on to the jury Your Honor's inter- 
pretation of what the evidence has shown. I be- 
lieve that that is covered by an appropriate instruc- 
tion at the end of the case. 


If I may be heard, sir. I think an instruction at 
the end of the case would serve a lesser purpose 
than now and I respectfully request that Your 
Honor instruct the jury at this time, in this 


language, if I may? 
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You will recall that testimony of acts and 
statements made by alleged co-conspirators 

in the absence of a defendant was received - 

on a tentative basis in evidence. Such testi- 
mony was received subject to independent proof 
of the existence of a conspiracy and the absent 
defendant's knowing participation in the con- 
spiracy. If you do not find on independent proof 
that a conspiracy existed and the absent defend- 
ant knowingly participated in the conspiracy, the 
tentative basis is destroyed and all such testi- 
mony must be ignored as to him. 


"THE COURT: That instruction is inopportune. I will deny 
your request. 


"MR. SMITHSON: I might say, further, for the record, Your 
Honor has already informed counsel in the 
presence of the jury that all of this is subject 
to connection under the appropriate instruction. 


"THE COURT: This is inopportune. I will deny your motion. 
"MR. SHORTER: May I make a statement for the record? 
"THE COURT: Yes. 


"MR, SHORTER: Your Honor, I don't recall any such direc- 
tion or admonition being given by the Court. 


"THE COURT: This Court recalls, not once but several times, 
your objection was overruled subject to connection. 


"MR. SHORTER: All right, Your Honor. 
“THE COURT: All right". (J.A. 128-130). 


(16) 


Agent Peterson stated he had a conversation with appellant Brown 
in New York about narcotics. He related the conversation. Mr. Feit 
objected. 


(17) 


Wurms testified about the statement given by appellant Carter 
after his arrest. Mr. Raby objected. Overruled. 


The law relating to the admissibility of declarations and acts of 
one conspirator as evidence against the other alleged co-conspirators, in 
a multi-defendant conspiracy case, in the federal courts, is very well settled: 
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" Declarations of one conspirator may be used against the other 
conspirators not present, on the theory that the declarant is the agent 
of the others, and the admissions of all are admissible against ali® 
Such declarations can be used against the co-conspirators only when 
made in furtherance of the conspiracy.’ A defendant's connection with 
a conspiracy may not be established by the extra-judicial statement of 
an alleged co-conspirator made out of the presence of the defendant. 
They are admissible against the absent defendant, only if there is proof 
aliunde that he is connected with the conspiracy & 


In a mass conspiracy trial, such as the one had here in the District 
Court, strict observance and application of the foregoing rules of law 
became vitally important in respect of the individual rights of the defend- 
ants. For it occurs in conspiracy cases, as here, that early in the trial, 
prosecution witnesses testify about the acts and declarations of some of 
the defendants that take place out of the presence of other defendants. 
Justice Jackson” has called this a "hodge podge" which an accused may 
never have authorized or intended or even known about, but which helps 
to persuade the jury of the existence of the conspiracy itself. 


As has been shown above, the law is that such declarations are un- 
questionably admissible against the declarant. They are admissible against 
absent defendants only if: (1) a conspiracy existed at the time of the dec- 
laration; (2) the absent defendants were parties thereto; and (3) if the 
uttered declarations were in furtherance of the conspiracy. It follows 


sd Clune v. United States, 159 U.S. 590, 593, 40 L. Ed. 269, 270, 16 S. Ct. 125; 


— 


Lutwak v. United States, 344 U.S. 604, 617, 97 L. Ed. 593, 603, 73 8. Ct. 481. 


- Fiswick v. United States, 329 U.S. 211, 217, 91 L. Ed. 196, 200, 67S. Ct. 224; 
Logan v. United States, 144 U.S. 604, 617, 97 L. Ed. 593, 603, 73 S. Ct. 481. 


‘ Glasser v. United States, 315 U.S. 60, 74, 86 L. Ed. 680, 62 S. Ct. 457, 467; 
Taylor v. United States (D.C. Cir., 1960), 260 F. 2d 737, 738. 


. Speaking in a concurring opinion in the case of Kruelwitch v. United States, 
336 U.S. 440, 445, 93 L. Ed. 790, 799, 69 S. Ct. 716. 


’ 


41 


then that these prerequisites to the reception of evidence against absent 
defendants shouldbe made clear to the jury at the time the evidence is 
offered in order to fully protect the rights of the absent defendants. No 
other procedure affords the necessary safeguards to defendants jointly 
charged with conspiracy in a mass trial. The reason that the jury should 
know that there are certain qualifications that attend the reception of evi- 
dence against defendants other than the declarant is obvious:2? 


The Supreme Court has formulated a rule that compels a trial 
judge to give to the jury a proper limiting and cautionary instruction 
at the time that such evidence is admitted. This rule was announced in 
the case of Lutwak v. United States.“The Supreme Court said: 


"In the trial of a criminal case for conspiracy, it is 
inevitable that there shall be, as there was in this case, 
evidence as to declarations that is admissible as against 
allof the alleged conspirators, there are also other declara- 
tions admissible only as to the declarant and those present 
who by their silence or other conduct assent to the truth 
of the declaration. These declarations must be carefull 


and clearly limited by the court at the time of their ad- 
mission and the jury instructed as to such declarations 


and the limitations put upon them. Even then, in most 
instances of a conspiracy trial of several persons together, 


the application of the rule places a heavy burden upon the 
jurors to keep in mind the admission of certain declara- 
tions and to whom they have been restricted and in some 
instances for what specific purpose. While these diffi- 
culties have been pointed out in several cases, ... the 
rule has nonetheless been applied. . ."" (Emphasis sup- 
plied) 


The appellants have set out twenty-two instances from the trial transcript 


where the Court failed to give the jury a proper limiting and cautionary 
instruction at the time that the Court admitted into evidence testimony 


10 "A co-defendant in a conspiracy trial occupies an uneasy seat.’ There 
generally will be evidence of wrongdoing by somebody. It is difficult for the 
individual to make his own case stand on its own merits in the mind of jurors 
who are ready to believe that birds of a feather are flocked together..." 
Justice Jackson in the case of Kruelwitch v. United States, ibid, note 4. 


11 344 U.S. 604, 618, 99 L.Ed. 598, 604, 73 S.Ct. 481. 
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of the character indicated in the Lutwak opinion, which required such 
an instruction. The appellants have also set out herein, as a part of the 
twenty-two above mentioned instances, the repeated objections of the 
appellants to the Court's failure to properly and timely instruct the jury 
in accordance with the mandate of the Lutwak case. 


The rule of the Lutwak case that, "these declarations must be 
carefully and clearly limited by the Court at the time of their admission 
and the jury instructed as to such declarations and the limitations put 
upon them," has been universally followed. The reported cases on the 
subject, since Lutwak, deal mostly with factual situations where the Trial 
Court admitted a post conspiracy confession or admission by one defend- 
ant in which another defendant was implicated.!” 


A search has failed to reveal any reported cases (before or after 
Lutwak), where a Trial Court failed to give any limiting and cautionary 
instructions whatsoever to a jury at the time when it admitted testimony 
of declarations of a defendant made in the absence of other defendants. 
The fact that there are no reported cases to be found is notable. It must 
be apparent that the giving of correct instructions, at the proper time, 
is so common and regular, as a matter of course, in the federal courts, 
that an instance of failure to do so is an unreported rarity. 


The failure of the Court to give appropriate cautionary and limit- 
ing instruction was patent and prejudicial error, that requires reversal 
of the appellants' convictions of all counts of the indictment. The appel- 
lants, Brown and Bryant, were charged only with and convicted of the 
conspiracy count. Obviously, then the erroneous admission of declara- 
tions made by others in their absence, without the jury having received 


the proper cautionary instruction from the Court at the time said evi- 
dence was admitted, greatly prejudiced these appellants and substantially 


a0 . Opper v. United States, 348 U.S. 84, 99 L.Ed. 101,75 S.Ct. 158; Delli 
Paoli v. ,. United States, 352 U.S. 232, 1 L.Ed. 2d 278, 77 S.Ct. 294; United States 
v. Aviles, (1960) 274 F.2d 179; Alvarez v. United States, 275 F.2d 299; United 
States v. ates v. Jacangelo, 280 F.2d 574. 
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or entirely contributed to their convictions. This is confirmed by the 
fact that the testimony admitted by the Trial Court, which is here com- 
plained of, was offered to prove the conspiracy count. Appellants Charles 
Thornton, Benjamin Thornton and George Carter were charged with and 
convicted of several substantive counts in addition to the conspiracy count. 
In view of the repeated number of times in which the declarations of other 
persons, about matters touching on the substantive counts, were admitted 
against these three without having the Court caution the jury and delimit 
their admissibility, they submit, affected their rights. The error in ad- 
mitting these declarations without restriction, flowed over into and con- 
tributed to their convictions on substantive counts.!* 


pa 


THE TRIAL COURT ERRED IN ADMITTING INTO EVIDENCE AGAINST THE 
APPELLANTS BROWN, BRYANT, B. THORNTON AND C. THORNTON THE 
EXTRA-JUDICIAL POST ARREST CONFESSION OF APPELLANT GEORGE 
CARTER 
All of the appellants (except George Carter) assert that the Trial 
Court committed error in admitting into evidence against them, without 
restriction, the testimony of Agent Wurms of the post arrest statements 
of George Carter. The appellants Charles Thornton and Benjamin Thorn- 
ton were especially aggrieved and prejudiced by this error. The Trial 
Court particularly prejudiced the rights of these two appellants in failing 
to instruct the jury that the portion of the post arrest statements of George 
Carter in which they were mentioned was not to be received as evidence 


against them. 


It is to be remembered that Agent Wurms was called by the govern- 
ment as a rebuttal witness (against Benjamin Thornton and George Carter, 
who were the only defendants to testify), and that in so testifying he told 
of the arrest of George Carter in this case and about Carter's post arrest 


13 gee Kotteakos v. United States, 328 U.S. 750, 90 L.Ed. 1557, 66 8.Ct. 1239; 
Taylor v. United States, 260 F.2d 787, decided by this Court. 
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statements. After his arrest, Carter made a full statement to Wurms 
to the effect that he and Harold Foster were selling drugs at various 
premises in the District of Columbia and he made deliveries for Foster. 
During Wurm's testimony as to what Carter told him while under arrest, 
testimony was given as follows: 

"Q, Do you recall any information that the Defendant 


Carter gave you relative to any phone calls being 
received by Harold Foster? 


A. Yes, sir. 
Q. And what was that information? 
ae 


. Harold Foster would receive numerous phone calls 
and he, in turn, would take a certain amount of nar- 
cotics and deliver it to people. 


Q. Tell me, sir, was there ever any conversation or 
information given to you by Carter relative to the 
person of Harold Foster meeting his man? 


Yes, sir. 
What was that infor mation? 


He said'that Boo and Benny wouldcometo 1836 D 
Street, Northeast and that Luscious told him his 
man — that that was his man." (R. 1065-1066) 


Later, during the same line of testimony, Wurms was asked: 


."Q. Tell me, sir, did he (Carter) ever tell you that on 
the occasions Boo and Benny came to his premises 
they had conversation about what was going on and 
they knew that he was selling stuff? 


He answered: 


"A. Oh, yes, he said that Boo and Benny would come by 
and ask him how the business was going on." (R. 106) 


The Trial Court admitted the foregoing testimony of Agent Wurms 
into evidence as a part of Carter's statement to Wurms. The Court did 
not tell the jury at the time it did so that the same was to be considered 
by the jury solely in connection with their deter mination of the guilt or 
innocence of the appellant Carter, and was not to be considered as proof 
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of innocence or guilt as to any of the others on trial; and especially not 
to receive the same as proof against the appellants Benjamin and Charles 
Thornton who were referred to in the statement. The Court should have 
limited the admission of the statement as evidence against Carter alone. 


An extra-judicial statement by one conspirator after his arrest that 
incriminates co-conspirators, which is made in their absence, is not 
admissible in evidence against the co-conspirators. Krulewitch v. United 
States (1949), 336 U.S. 440, 93 L.Ed. 790, 60 S.Ct. 716; Fiswick v. United 
States (1946), 329 U.S. 211, 91 L.Ed. 196, 67 S.Ct. 224; Lutwak v. United 
States (1953), 344 U.S. 604, 97 L.Ed. 593, 73 S.Ct. 481,reh. den. 345 U.S. 
919, 97 L.Ed. 1352, 73 S.Ct. 726; Delli Paoli v. United States, 352 U.S. 
252, 1 L.Ed. 2d 278, 77 S.Ct. 294; Annotation 1 L.Ed. 2d 1780, 1786. In 
a joint trial of declarant and non-declarant conspirators, it is error for 
the Trial Court to admit such a statement against all the conspirators. 
Spars v. United States (1895), 156 U.S. 51, 39 L.Ed. 343, 15 S.Ct. 273; 
Fiswick v. United States, supra. In such a joint trial (of declarant and 
non-declarant) the extra-judicial post arrest statements are, of course, 
admissible against the declarant, but the Court must make it clear to the 
jury at the time it-is admitted that the statement can be used only against 
the declarant and not against the other conspirators. Blumenthal v. United 
States (1947), 332 U.S. 539, 92 Ed. 154, 68 S.Ct. 248, reh. den. 332 U.S. 
856, 92 L.Ed. 425, 68 S.Ct. 358; Lutwak v. United States, supra; Delli Paoli 
v. United States, supra. Under no circumstances are such declarations 
admissible against non-declarants. In the instant case the Trial Court 
never, not even in its general charge, told the jury about the limited pur- 
pose for which the post arrest statement was admitted. Even if the Trial 
Court had given a proper instruction in its general charge, this would not 
have cured the error of failing to give a limiting instruction at the time 
the evidence was admitted.!4 , 


14 See the case of Mora v. United States, (5 Cir., 1951) 190 F.2d 749, where the 
Trial Court, in a conspiracy case, admitted into evidence, the post arrest confes- 
sion of one co-defendant, which incriminated another, without giving a limiting 
instruction at the time of its admission. The Court, however, did, in its charge to 

(Cont'd. on following page) 
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mm 


THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY ADMITTING INTO 

EVIDENCE THE EXTRA-JUDICIAL STATEMENT OF ONE ALLEGED CO-CON- 

SPIRATOR (BRYANT) TO ANOTHER ALLEGED CO-CONSPI RATOR (HOLMES) 

ABOUT THE APPELLANT BROWN, WHEN IT HAD NOT BEEN ESTABLISHED 

THAT A CONSPIRACY WAS IN EXISTENCE THEN OR,IN ANY EVENT,THAT 

BROWN WAS A PARTY THERETO 
The Trial Court should have excluded from the evidence the testi- 

mony of the co-conspirator Carl A. Holmes that the appellant Carlton 
Bryant told him on January 6, 1960 that his New York "connection" (for 
narcotics) was appellant John T. Brown. The appellant Brown contends 
that the admission of this testimony constituted clear error. Brown was 
not present when Bryant allegedly said this to Holmes. So, as to Brown, 
the statement concerning him was inadmissible hearsay, unless, of course, 
an exception to the hearsay rule will permit its admissibility. The state- 
ment was not admissible against him in the posture and the setting of the 
trial at the time it was admitted. In support of this contention the appel- 
lant refers the Court to its decision in the case of Taylor v. United States 
(1958), 260 F.2d 737, which is squarely in point. Significantly enough, the 
facts in the Taylor case are quite similar to the facts in the instant case 
so far as they relate to the point under discussion. 


Taylor, among others, was charged with conspiracy to violate the 
gambling statutes of the District of Columbia during the period from 
March 1, 1957 to May 29, 1957. During the course of the trial an under - 
cover agent testified that one Allen (a co-conspirator and defendant not 


ae eee em 

14 (Cont'd. from preceding page): 
the jury instruct that the confession of one co-defendant made after the alleged 
conspiracy was concluded and in the other defendant's absence, is not admissible 
as evidence against another defendant. The Circuit Court of Appeals reversed the 
conviction of the absent defendant, and in so doing said: "There was no reason why 
it should not have been made clear to the jury at the time the confessions were ad- 
mitted in evidence, that they should not have been considered as evidence against 
a cé-defendant." The Court ruled that the Trial Court's instruction to the jury, in 
its charge, did not cure the error. 
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on trial) told him on April 19, 1957, that he had turned his numbers work 
over to Taylor and was going to do the same that day. The Trial Court 
admitted this testimony over defendant's objection. This Court reversed 
Taylor's conviction of conspiracy and ruled that a defendant's connection 
with a conspiracy may not be established by the extra-judicial statements 
of an alleged co-conspirator made out of the presence of the defendant. 
This Court said: 
"[ S]uch declarations are admissible over the objection 

of an alleged co-conspirator, who was not present when they 

were made, only if there is proof aliunde that he is connected 

with the conspiracy" (citing Glasser v. United States, 315 

U.S. 60). 

The Court, in reaching its opinion, reasoned that a reading of the 
record revealed insufficient evidence to warrant a conclusion that when 
Allen on April 19, 1957, made the statement involving Taylor, the alleged 
conspiracy had come into existence. 


So, here, it can be stated with equal logic that at the point when 
Holmes testified that on January 6, 1960, Bryant told him that Brown 
was "connection" no conspiracy had been proved by the government. For, 
it must be remembered that Holmes was the government's first witness 
and that up to this point Holmes had merely testified thaton November 7, 
1959, Charles Thornton had arranged a sale of drugs for him with Harold 
Foster, and on January 6, 1960, Bryant had assisted him in purchasing 
some narcotics from defendant Charles Thornton. At most, this testi- 
mony could be properly considered to establish that Charles Thornton 
and Bryant aided and abetted a single transaction of narcotics. And as 
the Trial Court instructed the jury, a single sale or purchase of narcotics 
is not sufficient evidence to establish the existence of a conspiracy. 


But assuming arguendo, that at this posture of the trial the govern- 
ment had established the existence of a conspiracy (between Bryant, 
Holmes and Charles Thornton), there was certainly no proof aliunde 
that Brown was connected with it. As a matter of fact, Holmes' testimony 
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of what Bryant said on January 6, 1960 marked the first time in the trial 
that Brown's name was mentioned. Thus, there had been no independent 
proof (aliunde) at this point in the trial of Brown's membership in the 
conspiracy, assuming that one had been proved. Therefore, the appellant 
Brown urges to the Court that the admission of Holmes' testimony rela- 
tive to the extra-judicial statement allegedly made by co-conspirator Bryant 
in Brown's absence amounted to prejudicial error as to him. See also: 
United States v. Manfriedi, (1960 2nd Cir.) 275 F.2d 588; Wey Jong v. 
United States,(1957 9 Cir.) 245 F.2d 392; Nibbelink v. United States, (1933 


peared 
6 Cir.) 66 F.2d 178. 


IV 


THE TESTIMONY OF AGENT PETERSON THAT HE HAD A CONVERSATION 

WITH NETTIE ROBINSON ABOUT NARCOTICS WAS INADMISSIBLE HEAR~- 

SAY, IRRELEVANT AND PREJUDICIAL AND SHOULD HAVE BEEN EXCLUDED 
BY THE TRIAL COURT 


i 


_ kis urged that the testimony of the government witness Peterson 
relative to the alleged conversation that he had with Nettie Robinson on 
May'5, 1960, was inadmissible against the appellant Brown and the other 
defendants. It is to be remembered that Peterson, a Federal Narcotics 
Agent, testified that on that date he went to the apartment (12C) of the 
appellant Brown at 200 West 90th Street, New York City with an unidenti- 
fied person and that he was admitted in the apartment by Nettie Robinson, 
who is Brown's aunt. Brown was not present in the apartment at this time 
or any time during the conversation between Peterson and Robinson. On 
direct examination of the witness Peterson, the attorney for the govern- 
ment asked: 

I will ask you whether or not you or the person with 


you hadiany conversation with the person Robinson 
relative to narcotics: Answer yes or no. 


Yes, sir." (J.A. 132) 
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The question and answer were not proper testimony to be developed 


before the jury and should not have been permitted. The clear purpose 
for which the government put the question and elicited the answer was to 
prejudice the rights of Brown and the other defendants on trial.> I 
cannot be pretended that the person Robinson was one of the persons 
referred to in the indictment as a co-conspirator unknown to the grand 
jury, and that this represented the declaration of a co-conspirator. For 
the government,certainly in the preparation of its case for presentation 
to the Grand ‘Jury, knew of this alleged conversation with one of the agents 
working on the case: The rule is that acts and declarations of co-con- 

_ Spirators are admissible against the defendants on the simple ground 
that co-conspirators are deemed in law to be the agents of the other 
conspirators and their statements are authorized. But, this rule cannot 
be stretched to include any and all gratuitous and unauthorized state- 
ments of persons with whom alleged conspirators may be connected with, 
either directly (by blood and marriage) or remotely (by social contacts). . 
How can it be sincerely said that the conversation between Peterson and 
the aunt of a co-defendant was not offered for any reason except to directly 
influence the jury against Brown and to indirectly influence them against 
the others on trial. 


Assuming, arguendo, that Nettie Robinson could remotely be con- 
sidered a co-conspirator unknown to the Grand Jury at the time of 
indictment, this testimony then falls under the weight of the condemna- 
tion of the Lutwak case, supra, and the contentions made in the first 
argument in appellants’ brief. To this extent the argument there urged 
is applicable to the point urged here. 


15 Biumberg v. United States, 222 F.2d 496; United States v. Tomaiolo, 249 
F.2d 683; Ford v. United States, 210 F.2d318....=## 
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Vv 


, TT WAS PREJUDICIAL ERROR FOR THE TRIAL COURT TO FAIL TO 

" GIVE THE JURY THE APPELLANTS' REQUESTED INSTRUCTION 

* PERTAINING TO THE TESTIMONY OF A PAID INFORMER, OR 
ANY ADEQUATE CHARGE ON THE SUBJECT 


The lower Court erred in refusing to grant defendant's requested 
Instructions Nos. 3 and/or 17 as drawn. Instruction No. 17 was sub- 
mitted as a substitute for No. 3. Both instructions dealt with the way 
in which the jury is required to evaluate the testimony of a "paid in- 
former." The instructions made specific reference to the testimony 
of the witness Carl Holmes. The contents of these instructions were 
not given to the jury in substance and was not adequately covered in 
the Court's general charge. The appellant made proper objection to 
the Court's refusal. The Court, however, did instruct the jury about 
the testimony of an accomplice. It is submitted that the Trial Court's 


charge to the jury concerning the testimony of an accomplice was not 
an adequate substitute for the requested instructions, 1 nor was the 
giving of it sufficient to cure the error. It is obvious that the instruc- 
tion relating to the testimony of an accomplice and that relating to the 
testing of a paid informer are different, incognate, and not interchange- 
able. 


16 wrhe witness Carl Holmes who testified in this case for the government 
is a.paid informer and a narcotics addict. You will recall that he admitted to 
this on the witness stand. In evaluating the testimony given by this witness 
against the defendants, you are instructed that his credibility, as the credibility 
of all witnesses, is for you to decide. Credibility, ladies and gentlemen of the 
jury,is the credence or belief that is to be given to a witness’ testimony. In 
the instance where the witness is a paid informer, you are required under the 
law to scrutinize his testimony clearly for the purpose of determining whether 
it is colored in such a way as to place guilt upon a defendant in furtherance of 
the witness' own interest. The requirement that you do so is more strong where 
it is additionally shown that the paid informer is also a drug addict. In such an 
instance, you are instructed that you should look to see if there is some corrobora- 
tion of his testimony. Alternatively, you are instructed that the testimony of a 

informer who is also a drug addict should be received with suspicion and 

acted upon with caution." (J.A. 181-182) 
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An "accomplice" has been defined as anyone who knowingly and 
voluntarily cooperates with, aids, assists, advises, or encourages another 
in the commission of a crime regardless of the degree of his guilt.” It 
has been universally held that the testimony of an accomplice should be 
received with caution and scrutinized with care. , 


In the case of Fletcher v. United States, (1946) 158 F.2d 32, U.S. 
App. D.C., this Court emphasized the necessity for a rule, and formulated 
one, to guide the jury where the testimony of a paid informer is relied 


upon by the government in a criminal case. 


In the Fletcher case, the government's chief witness was a "special 
employee," a paid informer of the Federal Bureau of Narcotics. He was 
also a drug addict. His testimony led to the conviction of 
Fletcher of violations of certain of the Federal Narcotics Laws. At trial, 
he requested the trial judge to instruct the jury to the effect that the in- 
former's testimony should be examined by the jury with greater scrutiny 
and care than the testimony of an ordinary witness. The instruction was 
denied. On appeal, this Court ruled that the request was a proper one and 
the refusal of the Trial Court to so instruct the jury was prejudicial error, 
which compelled a reversal of the conviction. The Court had this to say 
about an informer's testimony: . 

", . . Granting that the credibility of the testimony 

of a paid informer is for the jury to decide, it nevertheless 

follows that where the entire case depends on his testimony, 

the jury should be instructed to scrutinize it closely for the 

purpose of determining whether it is colored in such a way 

as to place guilt upon a defendant in furtherance of the wit- 

ness' own interest. Here, admittedly, the usefulness of the 

witness - and for which he received payment from the agent 

depended wholly upon his ability to make out a case. No other 


motive than his own advantage impelled him in what he did. 
And when to this is added the well recognized fact that a drug 


addict is inherently a perjurer where his own interest is con- 


cerned, it is manifest either that some corroboration of his 
testimony should be required or at least that it should be 


17 Tomlinson v. United States, 93 F.2d 652, 68 App. D.C. 106. 
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received with suspicion and acted upon with caution. The 
rule in this jurisdiction for a quarter of a century has been 
to require that a jury be warned in the case of evidence given 
by a detective engaged in the business of spying for hire. 

The duty is more impelling where, as here, there is nota 

jot or title of other evidence, and the criminal record of 

the witness is shown.” (Emphasis supplied.) 


The Court of Appeals for the 2nd Circuit in a recent case 18 seems 


to have recognized a distinction between a mere accomplice and one who 
is a paid informer, In the Masino case, the government's evidence pri- 
marily consisted of the testimony of two witnesses, Beville, who assisted 
the defendant Masino in selling the narcotics and Brown, who purchased 
the narcotics as a paid informer for Federal agents. The Trial Court 
was requested by the defendant to charge the jury that Beville was an 
accomplice and as such, his testimony should be “carefully scrutinized," 
and that Brown was a paid informer whose testimony must be examined 
with greater scrutiny than the testimony of an “ordinary witness." Both 
of these requests were refused. The Court of Appeals reversed Masino's 
conviction stating that they were of the opinion that a charge on this sub- 
ject should have been given. Significantly, the Circuit Court cited in sup- 
port of its opinion, the case of Cratty v. United States, (1947) 82 U.S. App. 
D.C. 235, 163 F.2d 844, and Fletcher v. United States, supra. 


It was established by the evidence in the instant case that Holmes 
was a paid informer for the Federal agents. By his own admission, he 
was a drug addict. He was also a convicted felon. Additionally, it was 
shown by the evidence that in May 1960, the informer Holmes had pleaded 
guilty in another case to a violation of Title 26, United States Code, Sec- 
tion 4705(a) (the unlawful possession of narcotics) before the District 
Court here. At the time he gave testimony in this case (October, 1960), 
against the appellants, Holmes had not yet been sentenced on.his plea. On 
cross examination of this witness, defense counsel established that the 
witness was hopeful that his testimony in this cause would be taken into 
consideration by the District Court whenever he was sentenced. (J.A. 29) 


16 United States vy. Masino, (1960) 275 F.2d 129. 
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The trial judge refused appellants’ request for Instructions Nos. 3 
and/or 17, saying that it would be covered. In purporting to cover said 
requested instructions, the Trial Court, in its charge to the jury, defined 
an "accomplice" substantially in the language of the Tomlinson case, supra, 
and blandly stated that the testimony of an accomplice should be received 
with care and scrutinized with caution.!9 No reference was made by the 
judge to the person or persons to whom such rule could be applied in 


20 


this case,“ nor was any reason for or any explanation of the rule given 


to the jury. Most important is the fact that the trial judge fxiled to tell 
the jury that it should give particular consideration to the rule where 
the witness is not only a paid informer but also a drug addict and a con- 
victed felon who was then awaiting sentence in another criminal case. 
The importance of such an instruction under these circumstances seems 
obvious. With respect to appellants Brown and Bryant, the testimony of 
Holmes was critical and played a major role in their convictions. 


Appellants submit that the facts here are sufficient to fit this case 
within the requirements of the Fletcher rule. Moreover, it is contended 
that the facts here satisfy the elements necessary to have the requested 
instruction granted. The general rule seems to be that a defendant, in 
order to be entitled to such an instruction, the evidence and record in 


19 The Court told the jury in its charge: | 
"The testimony of an accomplice should be received with care and 
scrutinized with caution. The degree of credibility which should be given 
such testimony is a matter exclusively within the province of the jury and 
you may accept the testimony of such an accompliace. In fact, the jury has 
the right to convict a person on the sole, uncorroborated testimony of the 
accomplice if the jury believes the accomplice. An accomplice in the com- 
mission of a crime is a competent witness. An accomplice is anyone who 
knowingly, voluntarily cooperates with or aids, assists, advises, or en- 
courages another in the commission of a crime, regardless of his degree 
of participation. No matter how small the degree may be, the person who 
aids another in the commission of a crime is an accomplice." (J.A. 157-158) 


20 In addition to Carl Holmes, both Harold Foster and Sylvester Wallace charged 
in the indictment as co-conspirators and defendants, testified as government witnesses. 
Foster and Wallace were not paid informers, but were accomplices and narcotic 
addicts. 
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the case show: (1) that a proper written request 2! has been filed; 

(2) that the testimony of the paid informer is uncorroborated; and 

(3) the character of the other evidence in the case is not clear and 
overwhelmingly against the defendant. (See: Joseph v. United States, 
(1960) 286 F.2d 468; Cratty v. United States, supra; Masino v. United 
States, supra; Fletcher v. United States, supra.) 


Appellants filed a proper written request for this instruction. The 
testimony of Holmes was uncorroborated in all particulars and it is to 
be noted that he gave testimony against all appellants except Carter. 
The government relied heavily on Holmes’ testimony to make its case 
against Brown and Bryant. 


; In such circumstances as these, it seems clear that appellants 
were entitled to have their Instructions Nos. 3 and/or 17 granted. The 
failure of the trial judge to do so substantially prejudiced appellants and 
constituted reversible error. Particularly is this true. when this point 
is considered with the eight other points of assigned error. 


VI 


IN VIEW OF THE PROVISIONS OF SECTION 605 OF THE FEDERAL 

COMMUNICATIONS ACT OF 1934, IT WAS ERROR FOR THE TRIAL 

COURT TO ADMIT EVIDENCE RELATING TO THE TELEGRAM MONEY 

ORDER AND MESSAGE SENT BY THE APPELLANT BRYANT TO APPEL- 

LANT BROWN ON DECEMBER 24, 1959 

, On December 24, 1959, the appellant Carlton Bryant went to the 
office of the Western Union Company at 714-14th Street, Northwest, 
Washington, D.C., and dispatched a telegraphic money order in the 
amount of Three Hundred Dollars to the appellant John Brown in New 
York City. A supplemental message-” was sent with the money order. 


Two days later, on December 26, 1959, Narcotics Agent Ivan Wurms 


ai Rule 30, Federal Rules of Criminal Procedure, 18 U.S.C.A. following 
Section 723(a). 


22 wwire que, X-mas message" (J-A. 493) Government's Exhibit 11B. 
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went to the offices of the Western Union Company and spoke to a clerk 

of the company and asked him whether there were any money orders 

sent that month by Carlton Bryant to a person in New York.2* The clerk 
went through his records (of the company) in Wurms' presence and 
showed him the telegram of December 24, 1959. Wurms copied informa- 
tion down from the telegram. It was established that on this occurrence, 
Mr. Wurms had only his identification with him; he had no subpoena of 
any type authorizing the inspection of this telegram. Nor did he have 
any authorization from the appellants Brown or Bryant to see the tele- 
gram. At the trial, Agent Wurms testified that on January 28, 1960, he, 
District Supervisor Irwin Greenfield and Agent John Thompson (both of 
the Federal Narcotics Bureau) met with the appellant Carlton Bryant 

_ hear Bryant's residence. Wurms said that the conversation with Bryant 
related to the narcotics traffic in the District of Columbia. Agent Wurms 
went on to testify that in this conversation, he asked Bryant about the 
money order that he sent to appellant Brown. Wurms said that in re- 
sponse, Bryant laughed and said, "You know about that too;" and he said 
that it was payment to John Brown for "stuff" (narcotics) that he had 
already received. 


In respect of the evidence (documentary and testimonial) of the 
money order, the Trial Court erred in its reception. The testimony of 


Agent Wurms regarding the above noted conversation of January 28, 1960, 
was given in the government's case in chief and came at a point in the 
trial after the Court had admitted the telegram into evidence. This tele- 
gram was admitted into evidence along with a group of other telegrams 
and telegram money orders as Government Exhibits 11(a) to 11(h) and 
12(a) to 12(h).2* These exhibits were brought to court by Mr. Fred Neal, 


a3 It seems that beforehand, Agent Wurms and Thompson had received informa- 
tion that Bryant had sent a telegram to New York. 


ae All of the telegrams and money orders were sent to the appellant John T. 
Brown. Some were from the appellant Charles Thornton and some were from 
other persons who were not defendants in the case, and these were admitted into 
evidence on the theory that the senders were co-conspirators. The money order. 
and message of December 24, 1959, was the only one sent by the appellant Bryant. 
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manager of the Customer Service of the Western Union Telegraph Com- 
pany, in response to a subpoena that had been served upon him by the 
government. He was called as a witness by the government, identified 
himself, and after the exhibits were marked for identification, he stated 
that they were from the records and files of the company. Before the 
exhibits were admitted into evidence, the Court afforded counsel for the 
appellants the opportunity to cross-examine this witness2> On this 
cross-examination, Mr. Neal stated that he remembered two occasions2® 
when Agent Wurms came to his office with a Treasury Department sub- 
poena (Defendant's Exhibits 4 and 5) and inspected the telegrams. Mr. 
Neal did recall that he had had several telephone conversations with 
Agent Wurms before the first time he came with the subpoena and that 
Agent Wurms particularly described certain telegrams that he wanted 
Mr. Neal to make available for his inspection when he came?" 


" After the preliminary cross-examination of this witness, the Court 
admitted the entire lot of the exhibits of telegrams and money orders into 
evidence and also permitted them to be passed among the jury for their 
perusal. Counsel immediately objected to this procedure and the divul- 
gence of the contents of the documents to the jury. In support of his 


"MR. SMITHSON: Your Honor, the government offers 11A 
through 11H and 12A through 12H. 
"MR. FEIT: Objection. 


"MR. SHORTER: Your Honor, before they are admitted, may 
counsel have the privilege of cross examining 
this witness to determine whether or not these 
documents are admissible? 


‘ —PHE COURT: Yes." (J.A. 73) 


26 The dates of these two visits were established as April 28, 1960 and May 
17, 1960. 


at Mr. Neal did not know where Agent Wurms had gotten this particular in- 
formation about the telegrams, that is, the names of the senders, andthe persons to 
whom they were sent. But it was established that most of the exhibits or tele- 
grams had been called in to Western Union by telephone and that certain charges 
bad been made by the telephone company to the subscriber of these telephones for 
the telegrams. The telegram money order with message that was sent by Carlton 
Bryant to John Brown on December 24, 1959, was not dispatched by telephone. 
Hence, it is clear Agent Wurms found out about it when he interrogated the clerk 
of the company on December 26, 1959. 
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objection, counsel referred to the Federal Communications Act of 1934, 
Government counsel said that the statute did not apply because this was 
not interception. The Court agreed. Counsel then asked the Court to 
hold a hearing out of the presence of the jury so it could be established 
how Agent Wurms obtained notice and knowledge of these telegrams and 
money orders. Counsel moved to examine Agent Wurms. The Court re- 
fused to hold such a hearing, Saying that Wurms would be a witness in 
the trial later and counsel could learn at that time. Counsel objected 
and called attention to the fact that the jury was then reading the tele- 
grams and that the harm would be done. 


Later during the trial, Agent Wurms was called as a witness by 
the government and during his direct examination he testified about the 
conversation with the appellant Carlton Bryant on January 28, 1960, in 
which he said he asked Bryant about the telegram and that Bryant ad- 
mitted that it was in payment of narcotics that he had received from 
appellant John Brown. It was not until still later in the trial, when 
counsel for the appellants cross-examined Agent Wurms, that they 
were able to establish that Agent Wurms had gone to the Western Union 
Telegraph Office on December 26, 1959, without a subpoena of any sort 
or any authorization and saw the telegram and copied information from 
it. 


In respect of the Trial Court's actions and rulings regarding 
exhibit of telegrams and particularly as it related to the telegram 
money order of December 24, 1959, the appellants assert that in two 
regards, the Court committed error. 


A 


First, when the appellants made timely objection to the introduction 
of exhibits in evidence and requested to examine Agent Wurms, a hearing 
should have been conducted by the trial judge in accordance with the prac- 
lice established by the Supreme Court in the case of Nardone v. United 
States, (1939) 308 U.S. 338, 84 L.Ed. 307, 60 S.Ct. 266. In that case the 
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Supreme Court said that when during a criminal trial an accused raises 
an issue that government evidence was secured in violation of the Com- 
munications Act of 19347° and establishes to the satisfaction of the Court 
that such is the case, the trial judge must give the accused reasonable 
opportunity to prove that a substantial portion of the case against him 
was obtained by the government's own wrong. 


The exact situation to which the Supreme Court addressed itself 
in the Nardone case, supra, and which warranted reversal of the con- 
victions in that case, existed in the present case. The Court in the in- 
stant case summarily refused the appellant's application to develop in 
a hearing whether the portion of the government's case concerning the 
telegram of December 24, 1959, was improperly obtained by the govern- 
ment. The appellants expressly moved for leave to examine Agent Wurms 
out of the presence of the jury for this purpose. This application was 
made and denied before the exhibits were admitted into evidence and be- 
fore they were shown to the jury. This was error. 


B 


Secondly, the appellants contend that the admission into evidence 
of the telegram money order and message sent by appellant Bryant to 
Brown on December 24, 1959, was error because under the facts, as 
later developed after its admission, it was clearly shown that the physical 
exhibit and the testimony of Agent Wurms concerning it were based upon 
acts of Agent Wurms that were done in violation of Section 605 of the 
Federal Communications Act of 1934. This statute provides in pertinent 


part that: 


"No person receiving or assisting in receiving, or 
transmitting, or assisting in transmitting, any interstate 
or foreign communication by wire or radio shall divulge 
or publish the existence, contents, substance, purport, 
effect, or meaning thereof, except through authorized 
channels of transmission or reception, to any person 


28 act of June 19, 1934, Chap. 652, 48 Stat. at L.1064, 1103, 47 U.S.C.A. 605. 
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other than the addressee, his agent, or attorney, or toa 
person employed or authorized to forward such communi- 
cation to its destination, or to proper accounting or dis- 
tributing officers of the various communicating centers 
over which the communication may be passed, or to the 
master of a ship under whom he is serving, or in response 
to a subpoena issued by a court of competent jurisdiction, 
or on demand of other lawful authority; . . ." 


The clerk of the Western Union Telegraph Company who permitted 
Agent Wurms to see the telegram on December 26, 1959 did so in viola- 
tion of the above quoted provision of the Federal Communications Act. 
The clerk was a person who assisted in receiving the wire communication 
and he divulged its contents to Agent Wurms, who was not one of the enu- 
merated authorized persons; and this was not done "in response to a sud- 
poena issued by a Court of competent jurisdiction, or on demand of other 
lawful authority."" Agent Wurm's demand to see the telegram was not 
upon lawful authority. The Act of August 11, 1955, Chap. 800, Sec. 1, 61 
Stat. 684, granted the Secretary of Treasury authority to subpoena wit- 
nesses, compel their attendance, take evidence and require the production 
of any records which he feels are relevant and material to enforce the laws 
of the United States relating to narcotic drugs. The Statute says in part: 

"For the purpose of any investigation which in the opin- 

ion of the Secretary of the Treasury is necessary and proper 

to the enforcement of the laws of the United States relating 

to narcotics drugs and marihuana, the Secretary of the 

Treasury is empowered to administer oaths and affirmations, 

subpena witnesses, compel their attendance, take evidence, 

and require the production of any records (including books, 

papers, documents, and tangible things which constitute or 


contain evidence) which the Secretary of the Treasury finds 
relevant or material to the investigation . . ." 


Prior to the enactment of this legislation, the Secretary of Treasury 


had no authority to subpoena witnesses or to require the production of 
records with respect to the enforcement of the laws of the United States 
relating to narcotic drugs and marihuana. Before this legislation was 
enacted it was necessary for the enforcement officers of the Treasury 
Department to obtain subpoenas through the Federal Courts upon a showing 
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of sufficient evidence to justify the issuance of the subpoenas. (See: 
Report of Committee on Ways and Means in H.R. 7018, found at 1955 

U.S. Cong. Code and Adm. News, Vol. 2, p. 3017, 84th Cong., 1st Session.) 
The purpose of the Act was to "authorize the Secretary of the Treasury 
to summon persons, papers, books, and records to assist in the enforce- 
ment of the Federal narcotic and marijuana laws. Ibid. 


" Without raising the question of whether this statute permits the 
divulgence, publication, interception, etc. of communications as prohibited 
by the Federal Communications Act,2* the Statute certainly does not per- 
mit, as Wurms did in this case, enforcement officers of the Treasury 
Department to obtain and procure the divulgence of interstate communica- 
tions with no more authority than the agent's identification. Such conduct 
is expressly forbidden by the Act. Cf. Newfield v. Ryan, supra, note 29, 
91 F.2d at page 703. See United States v. Gruber, (2 Cir. 1941) 123 F.2d 
308 where at page 309, the Court said: 

” | | A hearer not contemplated by the parties to 

the conversation was introduced without their consent. It 

can make no difference that the person divulging did not 

know the contents of the message. Whether he was never 

engaged in listening or could not understand the communica- 

tion, so long as he caused it to be transmitted to a third 

party without the consent of the sender, he intercepted and 

divuiged the communication and violated the statute as 

surely as though he had abstracted a telegram from the 

Western Union Office and delivered it to some third party.” 

The first Nardone case (1937), 302 U.S. 379, 82 L.Ed. 314, 58 S.Ct. 
273, held that the language of Section 605 of the Federal Communications 
Act operates to render inadmissible in a criminal trial in a Federal Court 
evidence obtained in violation of the provisions of the Act. The second 
Nardone case (1939), 308 U.S. 338, 84 L.Ed. 307, 60 S.Ct. 266, held that 
the reasons that warranted non-reception of evidence obtained in violation 


20 Upon the authority of the opinion of the Court in the case of Newfield v. Ryan, 
(1937 2.Cir.) 91 F.2d 700, a proper subpoena issued by the Secretary of the Treasury 
would constitute a "demand of other lawful authority," under the Federal Com- 
munications Act. 
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of Section 605, also justifies the exclusion of any evidence (including 
information or knowledge) derivatively obtained. In Weis v. United 
States, (1939) 308 U.S. 321, 84 L.Ed. 298, 60 S.Ct. 269, it was held 
that a sender's consent or admission about the contents of a message 
to a Federal agent who has obtained knowledge of same in violation of 
Section 605 (and confronts the sender with it) is not a "disclosure 
authorized by the sender", within the meaning of the Act; and that such 
an enforced agreement to publication renders the communication in- 
admissible. 


The principles enunciated in the two Nardone cases and the Weis 
case operate fully upon the facts in this case to the end that the telegram 
money orders of December 24, 1959, should not have been received as a 
physical exhibit, and that the testimony of Agent Wurms of his conversa- 
tion with the appellant Bryant on January 28, 1960, about the telegraph 
should have been excluded. These matters are the so-called "fruits of 
the poisonous tree", which are condemned by the Supreme Court of the 
United States in the second Nardone case, supra. Agent Wurms obtained 
his information about the telegram illegally, in violation of Section 605, 
as has been previously demonstrated, and the illegal aspect of his ob- 
tained knowledge was unbroken at the time he questioned appellant 
Bryant about it. 


vil 
APPELLANTS WERE SUBSTANTIALLY PREJUDICED AND DENIED A FAIR 


TRIAL BY THE TRIAL JUDGE'S RESTRICTION OF THE CROSS EXAMINA- 
TION OF CARL A, HOLMES, A PAID GOVERNMENT INFORMER 


The Trial Court abused its discretion and erred in restricting 
defense counsel's cross-examination of Carl A. Holmes, a key govern- 
ment witness. On several occasions trial counsel for Bryant and Brown 
attempted to question Holmes about the identity of his employer and the 
place of his employment (J.A. 18-19, 24, 30). At each instance the 
prosecutor objected to the questions. As reasons for his objections, 
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Mr. Smithson stated to the Court that Holmes had been threatened, having 
received notes and calls and that he would not consent to the revealing of 
Holmes’ address or place of employment to anyone. He further stated 
that certain narcotics agents had informed him that there had been 
"goons" passing in and out of the Courtroom, but that he could not say 
that one was present at the time (J.A. 18). On the strength of these 
representations, and no more, the Trial Court sustained the objection 
and thereafter refused to permit defense counsel to inquire about Holmes' 
employment in any respect. 


’ Appellants submit that cross-examination of a witness is a matter 
of right. Its purposes, among others, are that the witness may be identi- 
fied with his community so that independent testimony may be sought and 
offered of his reputation for veracity in his own neighborhood; that the 
jury may interpret his testimony in the light reflected upon it by knowl- 

. edge of his environment; and that facts may be brought out tending to dis- 


credit the witness by showing that his testimony in chief was untrue or 
biased. Alford v. United States, 282 U.S. 687, 75 L.Ed. 624, 51 S.Ct. 77. 


’ The facts in the Alford case were that the defendant Alford was 
convicted of using the mails to defraud in violation of a Federal Statute. 
During the course of the trial, the government called as a witness a 
former employee of the defendant. On direct examination, the witness 
gave damaging testimony with respect to various transactions of the 
defendant, including conversations with the witness when others were 
not present. On cross-examination, counsel for defendant sought to 
elicit from the witness his place of residence. The government objected 
and the Trial Court excluded the questions as immaterial and improper. 
Defense counsel urged to the Court that the jury was entitled to know who 
the witness is, where he lives and what his business is. Later the defense 
urged as an additional ground for the questions the fact that he had been 
informed that the witness was then in the custody of Federal authorities 
and that such fact might be shown on cross-examination for the purpose 
of showing whatever bias or prejudice he might have. The Supreme Court 
of the United States reversed the conviction and stated: 
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"Counsel often cannot know in advance what pertinent 
facts may be elicited on cross-examination. For that | 
reason it is necessarily exploratory; and the rule that . 
the examiner must indicate the purpose of his inquiry does 
not, in general apply (cases cited). It is the essence of a 
fair trial that reasonable latitude be given the cross-ex- 
aminer, even though he is unable to state to the Court _ 
what facts a reasonable cross-examination might develop. 
Prejudice ensues from a denial of the opportunity to place 
the witness in his proper setting and put the weight of his 
testimony and his credibility to a test, without which the 
jury cannot fairly appraise them. (Cases cited.) To say 
that prejudice can be established only by showing that the 
cross-examination, if pursued, would necessarily have 
brought out facts tending to discredit the testimony in 
chief, is to deny a substantial right and withdraw one of 
the safeguards essential to a fair trial (Cases cited.) 

. . . After the witness for the prosecution had testified 
to uncorroborated conversation of the defendant of a 
damaging character, was a proper one for searching 
cross-examination. The question "where do you live?" 
was not only an appropriate preliminary to the cross- 
examination of the witness, but on its face, without any 
such declaration of purpose as was made by counsel here, 
was an essential step in identifying the witness with his 
environment, to which cross-examination may always be 
directed (Cases cited). 


". . . The trial court cut off in limine all inquiry 

on a subject to which the defense was entitled to reason- 

able cross-examination. This was an abuse of discretion 

and prejudicial error." 

This fundamental principle laid down in the Alford case has found 
support and has been followed by the Supreme Court and the various Courts 
of Appeals in the Federal Circuit. See: District of Columbia v. Clawans, 
300 U.S. 617, 81 L.Ed. 843,575 S Ct.660; Lindsey v. United States, 77 U.S. 
App. D.C. 1; J.E. Hanger Co. v. United States, 81 U.S. App. D.C. 408, 160 
F.2d 8; Montgomery v. United States (5 Cir.,1953), 203 F.2d 887; Spaeth 
v. United States (6 Cir., 1956), 232 F.2d 778; United States v. Lester (2 
Cir., 1957), 248 F.2d 329; United States v. Masino (2 Cir., 1960), 275 
F.2d 129. 
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In the Masino case, which is one of the latest expressions of Federal 
Courts on this subject, the Court had this to say: 


| | When a witness is being questioned as to his 
possible motives for testifying falsely wide latitude should 
be allowed in cross-examination. Cross-examination is 
proper when its purpose is to reveal bias or interest on 
the part of the witness being examined." Citing United 
States v. Lester, supra. 


Further in its opinion the Court went on to say that: 


"| . where the principle witnesses appearing in 
behalf of the prosectuion have a criminal record or have 
engaged in illegal practices and are accomplices to the 
crime charged, it is essential to a fair trial that the court 
allows the defendant to cross-examine such witnesses as 
widely as the rules of evidence permit." Citing Montgomery 
v. United States, supra. 


. 


; Analogy between the Alford case and the instant one is readily drawn. 
It is admitted, of course, that here the government's objection to the ques- 
tions was not that they were immaterial, but it is urged that the reasons 
stated were equally untenable. In support of this contention, appellants 
point out that the government's grounds for excluding the questions con- 
sisted of a vague reference to information received from federal agents 
that the witness Holmes had been threatened and that there had been 
"goons" hanging around the courtroom. No effort was made by the govern- 
ment to substantiate these assertions by producing the source of the in- 
forimation, the alleged notes or by identifying the so-called "goons." On 
the contrary, at the time of the bench conference when this matter was 
argued, the prosecutor admitted that he did not know that one was present 
at that time (J.A. 18). It seems, then, that the reasons set forth by the 
Supreme Court in the Alford case are far more impelling than the ob- 
jections raised by the government in the circumstances. Holmes had 
given damaging testimony against all the appellants. Much of it con- 
cerned uncorroborated conversations with the appellants Bryant and 
Charles Thornton. Surely, under these circumstances the defense had 
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the right to have the witness identified, his employment, have him placed 
in his proper setting and put his testimony and credibility to:a test, so the 
jury could appraise them. 


The witness was already in "protective" cusiody (J .A. 33-34). 
What was the real risk of his being harmed by a disclosure of his em- 
ployment? On the other hand, how were the appellants harmed by having 
these questions excluded? Substantially, they submit. By so much they 
were deprived of one of the essential safeguards to a fair trial. 


It is to be noted that there appears of record no foundation laid 
by defense counsel for further pursuing their inquiry respecting the 
place or nature of the witness Holmes' employment. Nor was a proffer 
made by counsel as to what they intended to develop by a further inquiry 
in this direction. To this appellants say, as the Supreme Court did in 
the Alford case,that counsel often does not know in advance what pertinent 


facts may be elicited by cross-examination and for that reason, it must 
necessarily be exploratory; and the rule that the examiner must indicate 
the purpose of his inquiry should not apply. Moreover, as in the Masino 
case, Holmes was a paid informer and a drug addict with a criminal 
record coupled with the fact that he was awaiting sentence in a narcotics 
case in which he had already pleaded guilty. Holmes had testified under 
cross-examination that he had been addicted to narcotics from the year 


1957 off and on to about three months before the trial. He said that he 

no longer had the drug habit. In view of his denial of present addiction, 

it was important for the defense to know where he worked, if he did work, 
the type of work that he did, in order to test and/or disprove his declara- 
tion of non-addiction. The government's reasons for not having Holmes' 
place of alleged employment shown because of fear of reprisal for testify- 
ing, seems to be absurd when the witness was freely permitted to tell 
where he lived. Obviously then, his motives, interest and veracity were 
questionable, or at least subject to attack, and under these particular cir- 
cumstances, the appellants should have been permitted as broad a latitude 
of cross-examination of such a witness as the rules of evidence permit. 
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On one or two occasions when government counsel objected to the 
defense's inquiry about Holmes' employment, defense counsel sought to 
make a proffer to the Court but was summarily cut off by the trial judge 
(3.4. 19, 24, 30). In one particular instance during the cross-examination 
of Holmes, counsel was not allowed to complete his question before the 
trial judge sustained the government's objection. 


“BY MR. SHORTER: 
"Q. The place where you work now, Mr. Holmes — 
“THE COURT: Sustained. 


"MR. SMITHSON: Iam going to object to this, Your Honor. 
Counsel has been warned about that. 


“THE COURT: You have been warned about that. 
‘MR. SHORTER: Your Honor, may I state the question? 


"THE COURT: No, you may not ask the question. An 
objection has been made to it and it has been sustained. 


: "WR. SHORTER: Your Honor, I haven't asked the question, 
yet. 


"THE COURT: I heard you ask the question. 
MR. SHORTER: It has nothing to do with where he works. 
’ "THE COURT: Objection sustained.” (J.A. 30) 


Clearly, these instances demonstrate the in limine fashion in 
which the defense was restricted in its cross-examination of such a key 


witness as Holmes, a person, who from all that was shown about him, 
had every reason and motive to falsify his testimony. Appellants submit 
that this restriction of a fundamental right substantially denied them a 
fair trial and requires reversal. 
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Vit 


THE TRIAL JUDGE AS A RETIRED JUDGE OF THE UNITED STATES COURT 

OF CUSTOMS AND PATENT APPEALS WAS NOT QUALIFIED TO PRESIDE 

OVER THE APPELLANTS’ TRIAL IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Judge Joseph R. Jackson, the presiding trial judge in this case, was 
nominated and confirmed in 1937 as a judge of the Court of Customs and 
Patent Appeals, entering upon his duties on December 15, 1937. Judge 
Jackson retired from the Court of Customs and Patent Appeals as of 
April 1, 1952, thus covering a 14 1/2 year period of service during all of 
which that Court unquestionably was a legislative tribunal. The said Judge 
Jackson was designated and assigned by the Chief Justice of the United 
States, pursuant to 28 United States Code, Section 294(d), to serve as a 
district judge in the United States District Court for the District of Co- 
lumbia throughout the year 1960, thereby covering the period of appellants' 
trial in this case. 

The constitutional question posed is whether Article II of the Con- 
stitution permits such an assignment of a retired legislative judge to per- 
form the functions and powers of the District Court stemming from Arti- 
cle II. Put another way, could Congress by its 1958 legislation which 
amended Title 28, United States Code, Section 211°9 validly re-denominate 
the United States Court of Customs and Patent Appeals as a Court estab- 
lished under Article II of the Constitution of the United States without re- 
organizing, re-constituting and re-defining the powers and duties of said 
Court and its judges. 

To this question, appellants say no. Two decisions of the Supreme 
Court of the United States*? have settled the question and established the 
fact that the United States Court of Customs and Patent Appeals is a legis- 
lative court and received its powers from Article I of the Constitution. In 
considering whether Congress could validly re-characterize a court, the 


30 "The President shall appoint, by and with the advice and consent of the Senate, a 
chief judge and four associate judges who shall constitute a court of record known as 
the United States Court of Customs and Patent Appeals. Such court is hereby declared 
to be a court established under Article III of the Constitution of the United States." 


3 


a Bakelite Corporation, Ex parte, 279 U.S.438; Williams v. United States, 289 U.S. 
553. 


68 


the question is not whether Congress has the power to create inferior 
Federal Courts (for that fact is conceded), but rather whether a Court 
originally created and denominated as a legislative court is capable of re- 
ceiving the judicial powers and functions given by Article III of the Con- 
stitution of the United States. In other words, we must look to the source 
of power under which the Court was originally created in order to deter- 
mine its capability to perform certain functions. A simple re-labelling 
statute is insufficient. The Court of Customs and Patent Appeals was 
created by Congress under the legislative powers which Congress re- 
ceived from Article I of the Constitution. Without Congress going the 
distance to completely re-organize and re-constitute this Court and to 
draw from a different source of power to do so (Article II), how, then, 
can:this legislative court be capable of receiving those judicial powers 
which exclusively spring from Article I and which are confined to con- 
stitutional courts. Therefore, it seems clear that a judge appointed to a 
legislative court is not qualified to perform the functions of a judge of a 
constitutional court, because the sources of power of the two courts are 
different. 

Even if it be felt that Congress's 1958 amendment of Title 28, 
United States Code 211 made the Court of Customs and Patent Appeals a 
constitutional court, appellants still contend that Judge Jackson was not 
qualified to preside over their trial. For, it appears that Judge Jackson 
was nominated and confirmed in 1937 as a judge of the Court of Customs 
and Patent Appeals, a time when there was no question but that said court 
was a legislative one. Judge Jackson retired from the court as of April i, 
1952. The amendment to Title 28 United States Code, Section 211 was en- 
acted by Congress in 1958. Therefore, it seems manifestly obvious that a 
judge who served on a legislative court and retired from said Court at a 
time when it was still a legislative court cannot at some later time validly 
receive any new and different powers entitling him to sit as a judge ina 
constitutional court. 

This point has been raised in Lurk v. United States, October Term, 
1960, No. 669, which case is currently awaiting decision by the Supreme 
Court of the United States. This matter was exhaustively briefed by 
counsel in that case and appellants here adopt and rely on the argument 
urged by the petitioner in the Lurk case. 
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IX 


IN VIEW OF THE FACT THAT COUNT ONE OF THE INDICTMENT WAS 

DRAWN UNDER SEVERAL CONSPIRACY STATUTES, IT WAS ERROR FOR 

THE TRIAL COURT TO FAIL TO SUBMIT THIS COUNT TO THE JURY AS 

TO APPELLANTS BROWN AND BRYANT UNDER SPECIAL VERDICTS AS 

REQUESTED; AND TO THEREAFTER IMPOSE A SENTENCE UPON THEM 

UNDER THE MOST SEVERE STATUTE 
The first paragraph of Count One of the indictment in this case 

charged that beginning on or about November 7, 1959, to the date of the 
return of the indictment, the five appellants with Harold Foster, Sylvester 
Wallace, and Carl Holmes and others, conspired together to commit 
offenses against the United States and to defraud the United States in 
violation of Title 18, United States Code, Section 1403; Title 26, United 
States Code, Sections 4705(a)®? and 4704(a)$5; and Title 21, United 


States Code, Section 174.54 


The second paragraph charged that it was a part of the conspiracy 


that the co-conspirators used various telephonic and telegraphic facilities 
in violation of Title 18, United States Code, Section 1403. Succeeding 
separate paragraphs of the Count alleged that as a part of the conspiracy 
the said co-conspirators did acts: in violation of 26 United States Code, 
Section 4705(a); in violation of 26 United States Code 4704(a);.and in 
violation of 21 United States Code 174. 


On the face of the indictment, it was indicated that one of the 
offenses charged therein was Title 18, United States Code, Section 371.55 
This statute makes it an offense for two or more persons to conspire 
to commit any offense against the United States or to defraud the United 
States in any manner or for any purpose and that the penalty therefor, 

= Known as the Harrison Act. 
= Known as the Harrison Act. 
a Known as the Jones-Miller Act. 
s This Statute is known as the General Conspiracy Statute. 
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shall be a fine of not more than $10,000.00 or imprisonment for not 
more than five years. It is to be noted that the first paragraph of Count 
One. of the indictment appears to be drawn under this statute. The lan- 
guage of this paragraph more nearly resembles the offense charged in 
18 United States Code 371 than any of the other offenses set forth in the 
said Count. 


Title 26, United States Code, Section 4705(a) and Section 4704(a) 
of the same title are substantive Federal Narcotics Law violations. 
The first said section makes it unlawful for any person to sell, barter, 


exchange, etc. narcotic drugs not in pursuance of a lawful written order 
form. By virtue of 26 United States Code 7237(b), as amended July 18,. 
1956, whoever commits this offense or conspires to commit this offense 
shall be imprisoned for not less than five, nor more than 20 years im- 
prisonment, and/or a fine not to exceed $20,000.00. 


Title 26, United States Code 4704(a) makes it an offense for one to 
sell, dispense, etc. narcotic drugs not in or from the original stamped 
package; and by virtue of Title 26, United States Code 7237(a), as amended 
July 18, 1956, the penalty for this offense or for a conspiracy to commit 
this offense is not'less than two nor more than 10 years imprisonment 
(for a first offender such as the appellants Brown and Bryant) and/or a 
fine of $20,000.00. 


Title 18, United States Code 1403 makes it an offense for one to use 
any communication facilities in committing, or in causing, or facilitating 
the commission of, or in attempting to commit, any act or acts that con- 
stitute an offense or a conspiracy to commit an offense, the penalty for 
which is provided in; 


(1) subsection (a) or (b) of Section 7237 of the Internal Revenue 
Code of 1954. 


(2) subsection (c), (h) or (i) of Section 2 of the Narcotics Drugs 
Import and Export Act, as amended, 21 United States Code, Section 174. 
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(3) The Act of July 11, 1941, as amended, 21 United States Code, 
Section 184(a). 


The penalty for a violation of this statute is imprisonment for not less 
than two and not more than five years, in addition to an optional fine of 
not more than $5,000.00. a 


Title 21, United States Code, Section 174 (as amended by Act of 
July 18, 1956; Ch. 629, Title 1, Sec. 105, 70 Stat. 570), provides in part 
that: 


"Whoever fraudulently or knowingly imports or brings 
any narcotic drug into the United States or any territory 
under its control or jurisdiction, contrary to law, receives, 
conceals, buys, sells, or in any manner facilitates the trans- 
portation, concealment, or sale of any such narcotic drug 
after being imported or brought in, knowing the same to have 
been imported or brought into the United States contrary to 

' law, or conspires to commit any of such acts in violation of 
the laws of the United States, shall be imprisoned not less 
than five or more than twenty years and, in addition, may be 
fined not more than $20,000.00." (Emphasis supplied) 


It is thus seen that Count One of the indictment includes the viola- 


tion of five separate sections of the United States Code. And that by ex- 
press language all of them punishes conspiratorial conduct. It is also 
seen that four different penalties are provided for in the five statutes. 


Appellants Brown and Bryant were charged only in Count One. As 
first offenders, Brown and Bryant would be eligible for a suspended 
sentence or probation or an indeterminate sentence (Title 24, District 
of Columbia Code, Section 204, Act of July 15, 1932, 47 Stat. 696 et seq.) 
if they were sentenced under either Section 7237(a) of Title 26, or Sec- 
tion 371 of Title 18, or Section 1403 of Title 28, and the benefits of Sec- 
tion 4702 of Title 18 would apply, that is, release on parole after serv- 
ing one-third of their sentences. However, if punishment is imposed 
under Section 174 of Title 21, or Section 7237(b) of Title 26, the imposi- 
tion or execution of sentence may not be Suspended, probation may not 
be granted and Section 4202 of Title 18 would not apply. See 26 U.S.C.A., 
Sec. 7237(d). 
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Before the Trial Court instructed the jury and submitted the case 
to it for consideration, the appellants’ attorney asked the Court to submit 
special verdicts to the jury on Count One of the indictment. In making 
this request, counsel called the Court's attention to the fact that the cap- 
tion portion of the indictment indicated an offense under Section 18, 
United States Code 371 and of violations under 26 United States Code 
4705(a) and 21 United States Code 174. Counsel argued to the Court that 
the conspiracy that was charged under Count One of the indictment was 
one embraced in 18 United States Code 371. Counsel argued that the 
several offenses mentioned in Count One of the indictment carried vary- 
ing penalties, and that in respect of the government's evidence in the case, 
it was conceivable that a general guilty verdict by the jury on Count One 
would not truly indicate what the jury had found as to any one of the 
appellants. In his argument, counsel pointed to the specific case of the 
appellant Bryant and reminded the Court that there was evidence that 


Bryant had sent a telegram to John T. Brown in connection with some 
narcotics business and that that constituted an offense under 18 United 


States Code 1403. It was also pointed out that the government had also 
offered evidence against Bryant that tended to prove a violation of 21 
United States Code 174. Counsel argued that with the evidence in this 
posture, the jury could find that Bryant sent the telegram but did not 
commit any of the other offenses charged in Count One; and that if this 
be' so, the Court could not intelligently appraise a jury's general verdict 
under Count One, and would thus not know what sentence to impose. The 
Court overruled counsel's motion and submitted the guilt or innocence of 
the appellants under Count One of the indictment to the jury under a 
general charge, e.g., guilty or not guilty to Count One as drawn. Under 
these instructions, the jury's verdict against all appellants under Count 
One was, "guilty as charged." 


Before the Court sentenced the appellant John T. Brown, his attorney 
reminded the Court that Count One was submitted to the jury under a 
general instruction and not by special verdict as was requested. Accord- 
ingly, it was urged that the Court could not determine as between the 
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many offenses charged under Count One as to what the jury's verdict 
meant, and the Court could not impose sentence by selecting an offense 
under the Count that carried a heavy penalty, as opposed to one with a 
lighter penalty. Counsel moved the Court to treat the conviction under 
Count One as being had under Title 18, United States Code 371, and not 

to impose the sentence provided for in Title 21, United States Code 174. 
In reply to this motion, the Court stated that in its opinion the core and 
the heart of the conspiracy found by the jury was traffic in heroin. The 
Court said that this one conspiracy was not divisible and thereupon im- 
posed an 18 year sentence and a $10,000.00 fine upon the appellant Brown 
under Count One. The same attorney made the same argument for the 
appellant Bryant. It was overruled and he also was sentenced to 18 years 
imprisonment under Count One. The sentence imposed on Brown and 
Bryant are authorized only by Section 174 of Title 21 or Section 7237(b) 
of Title 26. 


The appellants Brown and Bryant argue here that it was reversible 
error for the Court to fail to submit their case to the jury on Count One 
without special verdicts; and alternatively, that since the Trial Court 
refused to do so, it should not have sentenced them under 21 United States 
Code 174 or 26 United States Code 7237(b); but instead they were required 
to be sentenced under 18 United States Code 1403 or 26 United States Code 
7237(a).°° In support of this contention, appellants Brown and Bryant rely 
upon the case of United States v. Shackelford (D.C.S.D.N.Y. 1957), 180 
F.Supp. 857. In that case, the defendant was tried and found guilty as 
charged under Count 14 of an indictment. This Count, which was the 
only Count submitted to the jury, alleged that he conspired to violate 
specific provisions of the narcotics laws. It was charged that he con- 
spired to violate Sections 4701, 4702(a), 4708, 4704(a), 4724(c) and 
4771(a) of Title 26, United States Code (The Harrison Act). Count 14 


= This argument is not available to the other appellants because their 
sentence on Count One was concurrent to proper sentences on other counts of 
the indictment. Cf. Hirabayashi v. United States (1943), 320 U.S. 81; Wanzer v. 
United States (1953), 98 U.S. App. D.C. 412, 208 F.2d 45. 
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also charged that the defendant conspired to violate Sections 173 and 
174 of Title 21, United States Code (The Jones-Miller Act). In addition, 
the general conspiracy statute, namely, Section 371 of Title 18, United 
States Code was cited at the conclusion of Count 14. 


! 


. The defendant was before the Court for sentencing and the Court 
recognized that a problem to be determined was the issue of punishment. 
In order to determine a proper punishment in this case the Court analyzed 
and discussed the various statutes that were embraced in Count 14 of the 
indictment. The Court began by saying: 


"Until the amendments of the Jones-Miller and the 
Harrison Acts, the rule obtained that an indictment alleg- 
ing a conspiracy to violate several penal statutes is not 
duplicitous, for 'the conspiracy is the crime, and that is 
one, however diverse its objections,' and, therefore, only 
the single penalty prescribed by the general conspiracy 
statute, i.e., Section 371, Title 18 U.S.C., can be imposed. 
See Braverman v. United States, 317, U.S. 49, 63 S.Ct. 99, 
87 L.Ed. 23. Thus, the crime of conspiracy was separate 
and distinct and did not arise under the narcotic laws. 


"With the inclusion of the words 'or conspires' in 
the two narcotics statutes, i.e., Section 174 of Title 21, 
U.S.C.A., and Section 7237(a) of Title 26, U.S.C., a con- 
spiracy to violate the narcotics laws is now a crime a- 
rising under these statutes. Consequently, an indictment 
charging a conspiracy to violate these laws need not refer 
to Section 371 of Title 18, U.S.C. It is also conceivable 
that persons might conspire to violate one statute with- 
out conspiring to violate the other. Thus, several persons 
might conspire to sell domestic narcotics, other than from 
the original stamped package, in violation of the Harrison 
Act. In such case, since the narcotics were not imported, 
nor would there be the requisite possession to give rise 
to the presumption of unlawful iraportation, there would 
be, under those conditions, no violation of the Jones-Miller 
Act. 


"In the instant case, Count 14 charges the defendant 
Shackelford with two separate crimes, namely, conspiring 
to violate the Jones-Miller Act, which prescribes a mini- 
mum penalty of 5 years, and conspiring to violate the Har- 
rison Act, which contains a minimum penalty of 2 years 
imprisonment. 
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"In addition, Shackelford is charged under Section 371 

of Title 18 with conspiring to violate the laws of the United 

States. A count in an indictment which charges more than 

one separate offense is ordinarily subject to attack by reason 

of its duplicity. See 42 C.J.S. Indictments and Informations 

§162, p. 1112 and cases cited therein. The jury cannot find a 

defendant guilty as to one of the offenses charged in the 

duplicitous count and not guilty as to the other charges in 

the same count; and a general verdict of guilty in such case 

does not reveal whether the jury found the defendant guilty 

of one crime and not guilty of the others, or guilty, pot all." 
Generally, what the Court had to say concerning Count 14 of the indict- 
ment in the Shackelford case was that it was duplicitous. The govern- 
ment had made several arguments to the Court to support its view that 
the indictment was not duplicitous, and argued specifically that a general 
verdict of guilty on count 14 was analogous to a general verdict of guilty 
on an indictment containing several counts which under the law is a ver- 
dict of guilty on all counts. The Court brushed aside this contention by 
saying that an indictment which charges two or more offenses in a single 
count might be held to be a violation of the requirement of Rule 8(a) of 
the Federal Rules of Criminal Procedure that two or more offenses in 
the same indictment shall be charged in separate counts; and that there 
is a big difference between a general verdict of guilty on a defective in- 
dictment and that of a general verdict of guilty on separate counts of a 
proper indictment. The government went on to argue that since the 
defendant had not raised an objection to the form of the indictment by 
motion prior to trial he had waived his rights to object after verdict 
to the duplicitous indictment. The Court answered this contention at 
length, and in so doing said in part: 

"The Federal courts have generally held that an 
objection to a duplicitous indictment must be made before 


trial, or by motion in arrest of judgment after wergicts: 
(Citing Cases) . 


"In the instant case, since the crimes charged in the 
indictment entail different punishment, the duplicity might 
be considered more than technical. See Creel v. United 
States, 8 Cir., 1927, 21 F.2d 690; Ammerman v. United 
States, 8 Cir., 1941, 216 F.2d 326. 
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"Thus, the defendant's failure to move pursuant to 
Rule 31(c) of the Federal Rules of Criminal Procedure for 
a verdict indicating the degree of the crime was held to 
have been a waiver of the defect in the form of the indict- 
ment. In the instant case, the conspiracy count charges 
more than a single crime, since it is now a distinct offense 
to conspire to violate either the Jones-Miller Act or the 
Harrison Act and the latter is not necessarily includable in 
the former." 


Based upon the foregoing reasoning and analysis of the several statutes 
involved in Count 14 the Court faced the problem of sentencing in this 
fashion: 


"We cannot now ascertain upon which statute the 
jury based their general verdict of guilty. Although the 
evidence in the case supports a conviction under both the 
Jones-Miller Act and the Harrison Act, it is my opinion 
that a sentence under the former, pursuant to which a 
greater penalty is imposed, would be prejudicial to the 
defendant Shackelford despite his failure to object to the 


duplicity before trial. Accordingly, the said defendant 
should not be sentenced, in my opinion, under Section 174 
of Title 21 of the United States Code. 


"There remains to be considered whether punish- 
ment is to be imposed under Section 7237(a) of Title 26, 
U.S.C., which prescribes a minimum penalty of 2 years 
imprisonment for a violation of the Harrison Act, or under 
the general conspiracy provision in Section 371 of Title 18, 
U.S.C., which does not specify any minimum penalty. As 
between the two statutes, the particular is entitled to prefer - 
ence over the general statute. See Masi v. United States, 5 
Cir., 1955, 223 F.2d 132, certiorari denied 350 U.S. 919, 
72 S.Ct. 208, 100 L.Ed. 805. Therefore, the punishment 
for conspiring to sell or dispense narcotics other than from 
the original stamped package is entitled to preference over 
the general provisions of Section 371 of Title 18, U.S.C., 
which prescribes the punishment for conspiring to commit 
any offense. 


"Accordingly, it is the opinion of this Court that the 
defendant Shackelford should be sentenced under Section 
7237(a) of Title 26, U.S.C." 
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In making the present argument, the appellants Brown and Bryant 
have drawn at length from the opinion of the Court in the Shackelford case. 
This is done to show the cogency of the Court's reasoning in support of 
the result. Most of what the Court said in that case is applicable to the 
instant case, as the appellants will now demonstrate. The language of 
Title 18 U.S.C., 1403, to the effect that it is a crime for anyone to use 
"any communication facility in committing . . . any act or acts constitut- 
ing an offense or. a conspiracy to commit" certain enumerated other of- 
fenses, by the foregoing emphasized words, condemns and punishes con- 
spiratorial conduct directed to the prohibited end. Moreover, as was 
said in the Shackelford case, "with the inclusion of the words ‘or con- 
spires’ in the two narcotic statutes, i.e., Section 174 of Title 21, U.S.C.A., 
and Section 7237(a) of Title 26, U.S.C.A., a.conspiracy to violate the 
narcotics laws is now a crime arising under these statutes." The same 
is, of course, true with respect to Title 26, U.S.C.A. Section 7237(b), 
which is involved in the instant case. And it is noteworthy that the com- 
munication's statute (18 U.S.C. 1403), which is first mentioned above, is 
a narcotics statute and was enacted at the same time that the other men- 
tioned statute was amended to include the words "or conspires," Act of 
July 18, 1956. In addition, appellants Brown and Bryant were charged in 
this case under Section 371 of Title 18, U.S.C. with conspiracy to violate 
the laws of the United States, which in all makes for five separate statutes 
set forth in- Count One punishing a conspiracy. . Under a general jury 
verdict of "guilty as charged", it is impossible for anyone, including the 
trial judge, to intelligently determine upon which of the five statutes in 
Count One the jury found this verdict. A general verdict of guilty in such 
a case does not reveal whether the jury found the defendant guilty of one 
crime and not guilty of the others, or guilty of all. United States v. Shackel- 
ford, supra, at page 860. Accordingly, the guilt or innocence of the 
appellants Bryant and Brown under Count One should have been submitted 
to the jury by special verdict or by some proper means by which the jury 
could have been able to advise the Court as to what they found these ap- 
pellants guilty of. A seasonable request was made to the Court to do this. 
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The Court's failure so to do was prejudicial to the rights of these 
appellants, in view of the fact that the various statutes contained in 

the count which made conspiratorial conduct criminal, carried varying 
penalties. The prejudice to the rights of these appellants that occurred 

by the Court's action in failing to utilize a method of submitting the case 

to the jury whereby the jury's verdict would have meaning was compounded, 
when, in sentencing the appellants Bryant and Brown, the Court arbitrarily 


intérpreted the jury's verdict to mean that it found them guilty of the 
crime that carried the most severe penalty. 


The opinion of the Court in the 2nd Circuit case of United States v. 
Galgano (1960), 281 F.2d 908, upon similar facts appears to be contrary 
to the holding in the Shackelford case and to the contention of the appel- 
lants made in this argument. In the Galgano case the appellants Galgano 
and Carminati were charged in Count 14 of a 14 Count indictment with 
having conspired with other named persons to violate certain specified 
sections of the Federal Narcotics Laws. These sections were: Title 
26, Section 4704(a), 4701, 4703, 4724(c) and 4771(a), and Title 21 
(U.S.C.A.) Section 173 and 174. This count of the indictment contained 
four paragraphs. After trial the appellant Galgano was found guilty and 
he ‘was sentenced to a term of 10 years imprisonment as a second offender 
under Title 21, U.S.C.A., Section 174. The appellant Car minati received 
a similar term. At the time of sentencing, Galgano's attorney argued 
that the trial judge could only impose sentence under Title 18, United 
States Code, Section 371. This argument was based upon the fact that 
at the end of Count 14 there was a parenthetical citation to this statute. 
The convictions of Carminati and Galgano were affirmed by the Court 
in an earlier opinion. But the contention respecting the duplicity of 
Count 14 was not raised on appeal (247 F.2d 640). Thereafter, the two 
appellants each moved under Title 28, United States Code, Section 2255 
for corrections of their sentence. The District Court denied the motion, 
and the cited case (281 F.2d 908) was upon their appeal from this denial. 


79 


Their contention on appeal was that they should not have been sentenced 
under Title 21, U.S.C.A. Section 174, but instead were required to be 
sentenced under Title 18, United States Code 371. The opinion of the 

2nd Circuit Court on appeal, affirming the denial of their motion for 
relief under Title 28, United States Code, Section 2255, rests upon the 
foregoing propositions: (1) The citation of Section 371, Title 18 at the 
end of the indictment does not preclude conviction on any other section 
mentioned in the indictment; (2) And even though the citation of Title 18, 
United States Code, Section 371 may have been either mistaken or dupli- 
citous, the requirements of Rule 12(b)(2) of the Federal Rules of Criminal 
Procedure and the decided cases hold that an objection to the indictment 
on grounds of duplicity is waived unless this objection is presented to 
the Court prior to the trial; and that since the appellants' objection was 
not raised until after verdict, they were entitled to no relief. 


The Court did take notice of the law that an objection to the indict- 
ment on grounds of duplicity is not lost if raised prior to the verdict, 
citing: Durland v. United States, 1896, 161 U.S. 306, 315, 16 S.Ct. 508, 
40 L.Ed. 709; Witt v. United States, 9 Cir., 1952, 196 F.2d 285, 286, 
certiorari denied 344 U.S. 827, 73 S.Ct. 28, 97 L.Ed. 1644; United States 
v. Poppa, 7 Cir., 1951, 190 F.2d 112, 114-115. 


The Court recognized that the Shackelford case, supra, held that 
an objection to a duplicitous count may be raised for the first time by 
a motion under Title 28, United States Code 2255 if the two offenses 
charged in the count are not subject to punishment of the same severity, 
but refused to follow this case on the ground that the prior cases offer 
no support for the distinction. The Court in the Galgano case held that 
in any event, the appellants had waived any objections to duplicity in 
the indictment and therefore did not reach the question of whether 
Count 14 was in fact duplicitous. 


The recognized exception by the Court in the Galgano case that 
proper objection raised before verdict preserves a complaint of duplicity, 
marks the distinction between the instant case and the Galgano case, 
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because the appellants Bryant and Brown properly challenged the 
duplicitous nature of the conspiracy count in this case before the case 
was submitted to the jury and again at the time of sentencing. The hold- 
ing in the Galgano case turns on the fact that counsel did not raise an 
objection respecting the conspiracy count until the time of sentencing. 
The Galgano case, as is seen, refuses to follow the Shackelford case be- 
cause the Court considers that if a proper objection was not made to 
the duplicitous nature of the conspiracy count before the trial, or at 
least before the verdict, then the objection had been waived. In so 
holding, the Court in the Galgano case did not by so much disagree with 
or reject the reasoning and the analysis of the statutes that the Court 
made in the Shackelford case concerning the duplicitous nature of the 
conspiracy count, but refuses to follow the case because proper objec- 
tion was not timely made. 


The argument that the appellants Brown and Bryant make is that 


Count One of the indictment was duplicitous, in law and in fact, so much 
so that the jury could only respond to it by way of special verdicts. The 
Trial Court, therefore, erred in failing to grant the appellants’ request 
that the case be submitted to the jury in this way. 


The appellants Brown and Bryant seriously urge to this Court 
that the Trial Court's failure to submit Count One to the jury as requested 
prejudiced their rights, and that their convictions should be reversed for 
this reason. 


Without abandoning the foregoing argument about the duplicitous 
nature of the indictment and the error of the Trial Court in respect of 
it, the appellants now argue alternatively that under the facts in this 
case and the way Count One was drawn, the Trial Court should not 
have imposed 18 year: sentences on these two appellants. 


Even if one examines the government's evidence in this case and 
applies it against appellants Brown and Bryant in a way most favorable 
to the government, that is, assuming that a conspiracy had been proved. 
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And assuming further that it was shown that Brown and Bryant were 
part and parcel of it, the question is, under which of the five statutes 

in Count One that makes conspiratorial conduct criminal was this con- 
spiracy laid. Was it a conspiracy to commit offenses prohibited by 26 
U.S.C. 4704(a) (to sell, barter, exchange or give away narcotics not in 
pursuance to a lawful order form) or was the proved conspiracy made 
out under 21 U.S.C. 174 (to import narcotics into the United States, or 

to receive, conceal, sell or knowingly facilitate the transportation, 
concealment or sale of illegally imported narcotics). Or, was the 
conspiracy in violation of 18 U.S.C. 1403 (to use communication facilities 
to commit offenses against the narcotic laws), or, lastly, was the con- 
spiracy that was proved one to commit offenses against the United States, 
which is prohibited by 18 U.S.C. 371. 


For an attempted answer to the question as to the generic aspect 


of the conspiracy that we have assumed that the government proved in 


this case, let us further assume that the purpose of the conspiracy was 

to violate the narcotic laws of the United States. Since Congress has 
specifically legislated in this area of narcotic conspiracy, we will more- 
over assume that the general conspiracy statute (18 U.S.C. 371) must 
give way to this legislation in a narcotics case. United States v. Shackel- 
ford, supra. These assumptions refine the problem to a consideration 
of just four of the statutes involved in Count One, namely, 21 U.S.C. 174 
26 U.S.C. 4704(a), 26 U.S.C. 4705(a) and 18 U.S.C. 1408. A conspiracy 
proved under two of these statutes (21 U.S.C. 174 and 26 U.S.C. 4705(a) ), 
permit the imposition of an 18 year sentence upon the appellants, whereas 
a conspiracy under 26 U.S.C. 4704(a) does not allow a sentence in excess 
of 10 years, and a conspiracy under 18 U.S.C. 1403 does not allow a sen- 
tence in excess of 5 years. 


At the time of the sentencing of the appellants, the trial judge said 
that the evidence in the case showed that the conspiracy that the appellanis 
Brown and Bryant had been found guilty of, authorized him to sentence them 
to 18 years imprisonment. The appellants respectfully submit that the 
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evidence at most showed just as much a violation of the statutes that 
authorized a 5 or 10 year maximum sentence as it did to show a viola- 
tion of the ones that authorized an 18 year sentence. And that in all 
justice and fairness to these appellants, the Trial Court should have 
at least sentenced them under the statute that allowed the lesser penalty. 
The Supreme Court in the case of Ladner v. United States, 358 U.S. 169; 
_3 L.Ed. 2d 199, 79 S.Ct. 209 has stated what the rule should be in cases 
of this type. The Court at pages 177, 178 of its opinion said: 


", . . [Wl] hen choice has to be made between two 
readings of conduct Congress has made a crime, it 
is appropriate, before we choose the harsher alternative, 
to require that Congress should have spoken in language 
that is clear and definite. We should not derive criminal 
outlawry from some ambiguous implication. United States 
v. Universal C.LT. Credit Corp., 344 U.S. 218, 221-222. 
And in Bell v. United States, 349 U.S. 81, 83, the Court 
expressed this policy as follows: 'When Congress leaves 
to the Judiciary the task of imputing to Congress an un- 
declared will, the ambiguity should be resolved in favor 
of lenity.' See also Prince v. United States, supra; Gore 
v. United States, 357 U.S. 386, 391. This policy of lenity 
means that the Court will not interpret a federal criminal 
statute so as to increase the penalty that it places on an 
individual when such an interpretation can be based on no 
more than a guess as to what Congress intended. . ." 


CONCLUSION 


Wherefore, the appellants move this Honorable Court to reverse 
the judgment of the District Court in this case because of the many 
préjudicial errors committed in the course of their trial, which said 
errors individually warrant the granting of a new trial, and which 
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APPENDIX 


CONSTITUTIONAL PROV} SIONS, STATUTES, 
AND RULES INVOLVED 


Article 1, Section 1, Constitution of the United States: 
"All legislative Powers herein granted shall be vested ina 
Congress of the United States, which shall consist of a 
Senate and House of Representatives." 


Article I, Section 1, Constitution of the United States: 


"The judicial Power of the United States, shall be vested in 
one supreme Court, and in such inferior Courts as the Con- 
gress may from time to time ordain and establish. The 
Judges, both of the supreme and inferior Courts, shall hold 
their Offices during good Behaviour, and shall, at stated 
Times, receive for their Services, a Compensation, which 
shall not be diminished during their Continuance in Office." 


Title 18, United States Code, Section 371: 


"If two or more persons conspire either to commit any 
offense against the United States, or to defraud the United 
States, or any agency thereof in any manner or for any 
purpose, and one or more of such persons do any act to 
effect the object of the conspiracy, each shall be fined 
not more than $10,000 or imprisoned not more than five 
years, or both. . . (June 25, 1948, ch. 645, 62 Stat. 701.)" 


Title 18, United States Code, Section 1403: 


(a) Whoever uses any communication facility in com- 
mitting or in causing or facilitating the commission of, 
or in attempting to commit, any act or acts constituting 
an offense or a conspiracy to commit an offense the penal- 
ty for which is provided in — 


(1) subsection (a) or (b) of section 7237 of 
the Internal Revenue Code of 1954, 


(2) subsection (c), (h), or (i) of section 2 of 
the Narcotic Drugs Import and Export Act, as 
amended (21 U.S.C. Sec. 174), or 
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(3) the Act of July 11, 1941, as amended (21 
U.S.C. Sec. 184a), 


shall be imprisoned not less than two and not more than 
five years, and, in addition, may be fined not more than 
$5,000. Each separate use of a communication facility 
shall be a separate offense under this section. 


‘(b) For purposes of this section, the term "communi- 
cation facility” means any and all public and private 
instrumentalities used or useful in the transmission of 
writings, signs, signals, pictures, and sounds of all kinds 
by mail, telephone, wire, radio, or other means of com- 
munication. (Added July 18, 1956, ch. 629, title I, §201, 
70 Stat. 573.)" 


Title 21, United States Code, Section 174: 
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‘Whoever fraudulently or knowingly imports or brings any 
narcotic drug into the United States or any territory under 
its control or jurisdiction, contrary to law, or receives, 
conceals, buys, sells, or in any manner facilitates the trans- 
portation, concealment, or sale of any such narcotic drug 


after being imported or brought in, knowing the same to 
have been imported or brought into the United States con- 
trary to law, or conspires to commit any of such acts in 
violation of the laws of the United States, shall be im- 
prisoned not less than five or more than twenty years and, 
in addition, may be fined not more than $20,000. For a 
second or subsequent offense (as determined under section 
7237(c) of the Internal Revenue Code of 1954), the offender 
shall be imprisoned not less than ten or more than forty 
years and, in addition, may be fined not more than $20,000. 


‘Whenever on trial for a violation of this section the defend- 
ant is shown to have or to have had possession of the nar- 
cotic drug, such possession shall be deemed sufficient evi- 
dence to authorize conviction unless the defendant explains 
the possession to the satisfaction of the jury. 


"For provision relating to sentencing, probation, etc., see 
section 7237 (d) of the Internal Revenue Code of 1954. 
(Feb. 9, 1909, ch. 100 $2 (c), 35 Stat. 614; Jan. 17, 1914, 
ch. 9, 38 Stat. 275; May 26, 1922, ch. 202, §1, 42 Stat. 596; 
June 7, 1924, ch. 352, 43 Stat. 657; Nov. 2, 1951; ch. 666, 
§$1, 5 (1), 65 Stat. 767; July 18, 1956, ch. 629, title I, $105, 
70 Stat. 570.)" 
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Title 21, United States Code, Section 198: 


"For the purpose of any investigation which, in the opinion 
of the Secretary of the Treasury is necessary and proper 
to the enforcement of the laws of the United States relat- 
ing to narcotic drugs and marihuana, the Secretary of the 
Treasury is empowered to administer oaths and affirma- 
tions, subpena witnesses, compel their attendance, take. 
evidence, and require the production of any records (in- 
cluding books, papers, documents, and tangible things 
which constitute or contain evidence) which the Secretary 
of the Treasury finds relevant or material to the investi- 
gation. The attendance of witnesses and the production 
of records may be required from any place in any State’ 
or in any Territory or other place subject to the juris- 
diction of the United States at any designated place of 
hearing: Provided, that a witness shall not be required 
to appear at any hearing distant more than one hundred 
miles from the place where he was served with subpena. 
Witnesses summoned by the Secretary of the Treasury 
shall be paid the same fees and mileage that are paid 
witnesses in the courts of the United States. (Aug. 11, 
1955, ch. 800, §1, 69 Stat. 684.) 


"A subpena of the Secretary of the Treasury may be 
served by any person designated in the subpena to serve 
it. Service upon a natural person may be made by per- 
sonal delivery of the subpena to him. Service may be 
made upon a domestic or foreign corporation or upon a 
partnership or other unincorporated association which | 
is subject to suit under a common name, by delivering 
the subpena to an officer, a managing or general agent, » 
or to any other agent authorized by appointment or by 
law to receive service of process. The affidavit of the — 
person serving the subpena entered on a true copy thereof 
by the person serving it shall be ee of service. (Aug. 
11, 1955, ch. 800, $2, 69 Stat. 685.) . 


Title 26, United States Code, Section 4704(a): 


"(a) General requirement. 


It shall be unlawful for any person to purchase, sell, dis- 
pense, or distribute narcotic drugs except in the original 
stamped package or from the original stamped package; 
and the absence of appropriate taxpaid stamps from nar- 
cotic drugs shall be prima facie evidence of a violation of 
this subsection by the person in whose possession the same 
may be found. . . (Aug. 16, 1954, 9:45 a.m., E.D.T., ch. 
736, 68A Stat. 550, amended Aug. $1, 1954, ch. 1147, $8, 

68 Stat. 1004.)" 


A-4 


Title 26, United States Code, Section 4705(a): 


(a) General requirement 


_ It shall be unlawful for any person to sell, barter, exchange, 
‘ or give away narcotic drugs except in pursuance of a written 
: order of the person to whom such article is sold, bartered, 
exchanged, or given, on a form to be issued in blank for 
that purpose by the Secretary or his delegate. .. . 


(Aug. 16, 1954, 9:45 a.m., E.D.T., ch. 736, 68A Stat. 551, 
amended Aug. 31, 1954, ch. 1147, $86, 7, 68 Stat. 1003; 
Aug. 1, 1956, ch. 852, §12 (c), 70 Stat. 909.)" 


Title 26, United States Code, Section 7237 (a), (b), and (d): 


"(a) Where no specific penalty is otherwise provided. 


_ Whoever commits an offense, or conspires to commit an 
offense, described in part I or part II of subchapter A of 
chapter 39 for which no specific penalty is otherwise pro- 

- vided, shall be imprisoned not less than 2 or more than 10 
years and, in addition, may be fined not more than $20,000. 
For a second offense, the offender shall be imprisoned not 
less than 5 or more than 20 years and, in addition, may be 
fined not more than $20,000. For a third or subsequent 

: offense, the offender shall be imprisoned not less than 10 
or more than 40 years and, in addition, may be fined not 
more than $20,000. 


"(b) Sale or other transfer without written order. 


Whoever commits an offense, or conspires to commit an 
offense, described in section 4705 (a) or section 4742 (a) 
shall be imprisoned not less than 5 or more than 20 

years and, in addition, may be fined not more than $20,000. 
For a2 second or subsequent offense, the offender shall be 
imprisoned not less than 10 or more than 40 years and, in 
addition, may be fined not more than $20,000. If the of- 
fender attained the age of 18 before the offense and — 


(1) the offense consisted of the sale, barter, exchange, 
giving away, or transfer of any narcotic drug or mari- 
huana to a person who had not attained the age of 18 at 
the time of such offense, or 


(2) the offense consisted of a conspiracy to commit 
an offense described in paragraph (1), 


the offender shall be imprisoned not less than 10 or more 
than 40 years and, in addition, may be fined not more than 
$20,000. ... 
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"(d) No suspension of sentence; no probation; etc. 
Upon conviction — 


(1) of any offense the penalty for which is provided | 
in subsection (b) of this section, subsection (c), (h), or 
(i) of section 2 of the Narcotic Drugs Import and Export 
Act, as amended, or such Act of July 11, 1941, as 
amended, or 


(2) of any offense the penalty for which is provided 
in subsection (a) of this section, if it is the offender's | 
second or subsequent offense, 


the imposition or execution of sentence shall not be sus- 
pended, probation shall not be granted, section 4202 of 
title 18 of the United States Code shall not apply, and | 
the Act of July 15, 1932 (47 Stat. 696; D.C. Code 24-201 
and following), as amended, shall not apply... . 


(Aug. 16, 1954, 9:45 a.m., E.D.T., ch. 736, 68A Stat. 
860, amended Jan. 20, 1955, ch. 1, 69 Stat. 3; July 18, 
1956, ch. 629, title I, §103, 70 Stat. 568.)" 


Title 28, United States Code, Section 211, as amended: 


"The President shall appoint, by and with the advice and 
consent of the Senate, a chief judge and four associate | 
judges who shall constitute a court of record known as. 
the United States Court of Customs and Patent Appeals. 
Such court is hereby declared to be a court established 
under article III of the Constitution of the United States." 


Title 28, United States Code, Section 294(d): 


'(d) The Chief Justice of the United States shall maintain 
a roster of retired judges of the United States who are. 
willing and able to undertake special judicial duties from 
time to time outside their own circuits, in the case of a 
retired circuit or district judge, or in a court other than 
their own, in the case of other retired judges, which 
roster shall be known as the roster of senior judges. Any 
such retired judge of the United States may be designated 
and assigned by the Chief Justice to perform such judicial 
duties as he is willing and able to undertake in a Court 
outside his own circuit, in the case of a retired circuit or 
district judge, or ina court other than his own, in the case 
of any other retired judge of the United States. Such desig- 
nation or assignment to a court of appeals or district court 


A-6 


shall be made upon the presentation of a certificate of 
necessity by the Chief Judge or circuit justices of the 
circuit wherein the need arises and to any other Court 

. of the United States upon the presentation of a certifi- 
cate of necessity by the Chief Judge of such court. No 
such designation or assignment shall be made to the 
Supreme Court." (As amended July 9, 1956, C. 517, 
sec. 1(c), 70 Stat 497; Aug. 29, 1957, Pub. L. 85-219, 
71 Stat. 495; Aug. 25, 1958, Pub. L. 85-755, Sec. 5, 72 
Stat. 849.)" 


Title 47, United States Code, Section 605: 

"No person receiving or assisting in receiving, or trans- 
mitting, or assisting in transmitting, any interstate or 
foreign communication by wire or radio shall divulge or 
publish the existence, contents, substance, purport, 
effect, or meaning thereof, except through authorized 
channels of transmission or reception, to any person 
other than the addressee, his agent, or attorney, or to a 
person employed or authorized to forward such com- 
munication to its destination, or to proper accounting 
or distributing officers of the various communicating 
centers over which the communication may be passed, 
or to the master of a ship under whom he is serving, 
or in response to a subpena issued by a court of com- 
petent jurisdiction, or on demand of other lawful 
authority; and no person not being authorized by the 
sender shall intercept any communication and divulge 
or publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication 
to any person; and no person not being entitled thereto 
shall receive or assist in receiving any interstate or 
foreign communication by wire or radio and use the 
same or any information therein contained for his own 
benefit or for the benefit of another not entitled thereto; 
and no person having received such intercepted com- 
munication or having become acquainted with the con- 
tents, substance, purport, effect, or meaning of the 
same or any part thereof, knowing that such informa- 
tion was so obtained, shall divulge or publish the 
existence, contents, substance, purport, effect, or 
meaning of the same or any part thereof, or use the 
same or any information therein contained for his own 
benefit or for the benefit of another not entitled thereto: 
Provided, That this section shall not apply to the receiv- 
ing, divulging, publishing, or utilizing the contents of any 
radio communication broadcast, or transmitted by 
amateurs or others for the use of the general public, or 
relating to ships in distress. (June 19, 1934, ch. 652, 
g605, 48 Stat. 1103.)" 
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Rule 30, Federal Rules of Criminal Procedure: 


"At the close of the evidence or at such earlier time dur ing 
the trial as the court reasonably directs, any party may 
file written requests that the Court instruct the jury on 
the law as set forth in the requests. At the same time 
copies of such requests shall be furnished to adverse _ 
parties. The court shall inform counsel of its proposed 
action upon the requests prior to their arguments to the 
jury, but the court shall instruct the jury after the argu- 
ments are completed. No party may assign as error any 
portion of the charge or omission therefrom unless he. 
objects thereto before the jury retires to consider its | 
verdict, stating distinctly the matter to which he objects 
and the grounds of his objection. Opportunity shall be 
given to make the objection out of the hearing of the jury." 
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Nos. 16,135, 16,136, 16,137, 16,138, 16,139 
QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


1. (a) Was the admission of a co-conspirator’s post- 
conspiracy statement, presented in rebuttal after he had 
denied the offense and the statement, reversible error in 
light of the overwhelming evidence of the existence of a 
conspiracy and the connection of each of the defendants 
with the conspiracy? 


(b) Was the admission of the unembellished state- 
ment that an undercover officer had a conversation with an 
aunt of one of the appellants concerning narcotics ‘“‘plain’’ 
error? 

2. When the existence of the conspiracy and the con- 
nection of each of the appellants with the conspiracy was 
eventually established by abundant evidence, thus making 
all of the acts and statements in furtherance of the ends 


of the conspiracy admissible against all of the appellants, 
was it error to fail to give conditional limiting instructions 
at the time evidence of such acts and statements was re- 
ceived? 


3. (a) Was it error to limit cross-examination of a wit- 
ness on his present employment, where the witness was 
thoroughly cross-examined on all other aspects affecting 
his credibility? 

(b) Was it error to fail to give a specific instruction 
on the credibility of a paid informer where it appeared 
from the testimony that the matter of his pay was 
thoroughly explored and the existence of the conspiracy 
and the connection of each defendant with the conspiracy 
was proved with abundant other evidence? 

4. Was it prejudicial error to admit certain telegrams 
without a hearing outside the presence of the jury when 
the appellants were allowed the opportunity at a later time 
to inquire into how the documents were obtained? 


(x) 


peg 


5. Was it error to sentence two of the defendants to 
eighteen (18) years imprisonment when the jury returned 
a verdict of guilty on a count charging them with con- 
spiracy to violate 18 U.S.C. 1403, 26 U.S.C. 4705(a), 
4704(a), and 21 U.S.C. 174? 


Of That Conversation Were Elicited on Cross-examination 
Only 


. The Statements In Fartherance of The Conspiracy Were 


Admissible Against All of The Conspirators And Failure 
To Give Limiting Instructions At The Time of Admission 
Did Not Prejudice Appellants 


- In View Of The Extensive Cross-Examination Into Holmes 


IV. 
Vv. 


Background, The Slight Restriction On His Place of Em- 
ployment Was Proper; Appellants Were Not Prejudiced 
By Failure To Instruct On A “Paid Informer” 

The Telegrams Were Properly Admitted 

Appellants Brown and Bryant Were Properly Sentenced 
Upon A Proper Verdict 


Conclusion 
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COUNTERSTATEMENT OF THE CASE 


This counterstatement is divided into two parts. The 
first is a statement of the main events testified to at the 
trial in the order in which they had occurred. The second 
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is a list of the main addresses and telephone numbers 
involved in the testimony and the events in which they 
figured. 

Chronological Statement 


November 7, 1959: Holmes went to Charles ‘‘Boo’’ Thorn- 
ton’s apartment (No. 2) at 1271 Meigs Pl, N.E., to pur- 
chase some heroin. ‘‘Boo’’ called Harold ‘‘Luscious”’ 
Foster and arranged for Holmes to meet Foster. The meet- 
ing took place and Foster sold Holmes 25 capsules of 
heroin for $25.00. Foster told Holmes that further contact 
could be arranged by calling ‘‘Boo’’. (J.A. 7-11.) 

Late November or Early December: At 62 Defrees Street, 
N.W., where Benjamin Thornton lived, Benjamin asked 
Foster if he would work for him selling narcotics, provided 
Charles Thornton, Benjamin’s nephew approved the agree- 
ment. The following day the agreement was final and later 
Benjamin selected and rented the place, 49 Defrees Street, 
N.W., where Foster was to answer the telephone and dis- 
pense narcotics for the Thorntons. (J.A. 62-63, 64.) 

December 2, 1959, 11:00 P.M. to after 12:01 A.M., Decem- 
ber 3, 1959: Federal Narcotics Agents Wurms and Thomp- 
son saw Jobn T. Brown’s car in Washington (J.A. 102). 
Wurms, who had been previously assigned in New York, 
had spoken to Brown in New York sometime prior to this. 
The details of the prior meeting with Brown were developed 
by cross-examination. Federal Narcotics Agents Wurms 
and Wysor went to John T. Brown’s apartment in New 
York. He invited them in and they spoke about narcotics. 
Brown said that he was not doing anything and that he 
was mostly playing the race tracks. (J.A. 113-114.) 

About a week or so later the same agents went to see 
Brown about the narcotics traffic and his cooperation. It 
was developed on cross-examination by Brown’s trial attor- 
ney, that the agent had more than suspicions about Brown’s 
connection with the narcotics traffic. The agents hoped to 
get information regarding this traffic from Brown. Brown 
said he would consider it and would communicate with the 
agents. (J.A. 114-115.) 
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On December 2-3, the agents followed Brown’s car, in 
which Brown had two female companions, to an apartment 
in Southeast Washington. Brown recognized Wurms and 
invited him into the apartment where they had casual 
conversation. Brown did not wish to talk business with 
the women present so Wurms and Brown went down to 
Brown’s car. Brown said he knew Bryant. Brown ad- 
mitted that he knew a number of people involved in the 
narcotics traffic and that he had had dealings with one 
‘*Foots’’ who had been arrested in New York with 75 kilo- 
grams of heroin in his possession. When asked if he knew 
‘*Rocky’’ Cento, a person involved in the narcotics traffic, 
Brown smiled and passed it over. Brown was asked 
whether he would help the agents to make a case against 
some of his acquaintances in New York. Brown replied 
that he did not wish to be “put out front’, i.e., introduce 
an undercover agent and later be required to testify in 
court. He did agree, however, to confer with Narcotics 
Agent Dolce in New York. (J.A. 102-103; 115-116; Tr. 
744-745; 768). 

December 11, 1959: Narcotics Agent Vincent T. Lozo- 
wicki met Ellsworth ‘‘Duke’’ Hollman, (indicted as a de- 
fendant and co-conspirator but not yet apprehended), at 
Laurel, Maryland. They drove to Washington in Lozo- 
wicki’s car where Lozowicki asked Hollman for narcotics. 
Hollman said he had.a connection, 7.e., a source of narcotics 
supply, in Washington. At a drugstore in Washington, 
Hollman made a telephone call, and shortly thereafter 
the two met Sylvester ‘‘Milkshake’’ Wallace. Wallace took 
Lozowicki’s money and returned with 60 capsules which 
he gave to Wallace who later gave 50 capsules to Lozowicki 
and kept 10 capsules for his services. The source of 
Wallace’s supply of narcotics was Harold Foster. Lozo- 
wicki received Wallace’s telephone number from Hollman 
(J.A. 35-38; 59-60). 

December 8, 1959, in the evening: Wurms visited Holmes 
at 1735-A Holbrook Street, N.E. While they were there 
several persons entered including Bryant. (J.A. 97; Tr. 
887.) Bryant later told the agents that he had called 
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Holmes and that when Holmes had not given the proper 
code response he had known something was wrong. He, 
therefore, hid an ounce of heroin which he had_ before 
going to 1735-A Holbrook Street, N.E. (J.A. 106). 

December 9, 1959: By his own admission to Wurms, 
Bryant recovered the ounce of heroin which he hidden the 
night before, sold all the heroin which he had in order to 
get his money back and turned his connection over to 
“‘Boo”? Thornton (J.A. 106). 

December 23, 1959, 1:00 P.M.: Federal Agents Thompson 
and Wurms as well as other federal and D.C. law enforce- 
ment officers followed Holmes from his residence to a park- 
ing lot where he was joined by Carlton ‘‘Zack’’ Bryant. 
After some activity involving other persons also the agents 
saw a brown envelope being passed and believed that they 
had probable cause to arrest for a narcotics violation. 
Bryant had in his possession at that time numbers slips 
and paraphernalia (Tr. 874-878). Bryant stated that he 
did not wish to talk to the narcotics officers but gave them 
a telephone number where they could contact him (J.A. 
104-105). 

December 24, 1959: Bryant sent a $300.00 Western 
Union money order to Brown at Brown’s New York ad- 
dress. The money order was payment to Brown for heroin 
which Bryant had received (J.A. 71, 75, 94-95, 100, 116-117; 
Tr. 894). 

December 26, 1959: Both Wurms and Thompson received 
information that Bryant had sent a telegram to a person 
in New York (J.A. 127). Wurms went to the Western 
Union office, identified himself, and asked the clerk if 
Bryant had sent any money orders to a person in New 
York in December. The clerk went through his records 
and showed the telegram to Wurms who copied the in- 
formation as he saw it (J.A. 126). 

December 26 and 31, 1959: Collect calls from J. Brown in 
New York were accepted at LI 3-4819, which was located 
at 1271 Meigs Place, N. E., ‘‘Boo”’ Thornton’s residence 
(J.-A. 89). 

January 6, 1960: Holmes called Bryant and asked if 
Bryant could get any heroin for him. Bryant said he had 
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turned his connection over to “‘Boo’’. Bryant called ‘‘Boo’’ 
and when Holmes called Bryant again they made arrange- 
ments to go together to ‘‘Boo’s’’ house at 1271 Meigs Place. 
There Bryant asked ‘‘Boo’’ if he could get an ounce of 
heroin for Holmes. ‘‘Boo’’ said he would have to call 
Benjamin. He called Benjamin and said that Zack Bryant 
wanted an ounce and asked Benjamin the price. ‘‘Boo’’ 
told Bryant it would be $200 and Bryant relayed that 
information to Holmes who agreed to it. Bryant and 
Holmes then drove around for about 15 minutes. When 
they returned, Bryant asked Holmes for the money, re- 
ceived it, gave it to “‘Boo’’, received heroin from *“Boo”’ 
and gave the heroin to Holmes. Sometime during this 
episode Bryant told Holmes that he had turned his con- 
nection over to ‘‘Boo”’ and that his connection was Jack 
Brown in New York. (J.A. 13-17.) 

January 8, 1960: Agent Lozowicki came from Baltimore 
to the District and telephoned Wallace. They made ar- 
rangements to meet and did so in the company of Agent 
Robinson. After preliminary details were completed Wal- 
lace obtained narcotics from Foster and again met Lozo- 
wicki and Robinson. He sold Lozowicki 150 capsules for 
$225.00. Lozowicki told Wallace that he did not want to 
drive down from Baltimore any more and that Robinson 
would handle the transactions in the future. (J.A. 39-41, 
60; Tr. 259-260). 

January 13, 1960: Robinson called Wallace, said he wished 
to purchase narcotics and arranged for a meeting place. 
At the meeting Robinson said he wished to purchase an 
ounce. Wallace called Foster and then told Robinson he 
could not give him an ounce but could give him as many 
capsules as he wanted. Wallace obtained the narcotics from 
Foster and sold 237 capsules to Robinson for $350.00. 
During this episode Robinson told Wallace he wanted to 
purchase heroin in weight. Wallace said he had a friend 
in New York and the two made arrangements to go to 
New York, but this never took place (J.A. 41-44, 60). 

January 22, 1960: Agent Robinson telephoned Wallace 
to arrange a meeting to effect a purchase of narcotics. At 
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the meeting Robinson met Foster. Foster directed them to 
a certain address where he told them to wait for him in the 
car for 10 minutes and then to go to Wallace’s house and 
wait for a call from him. Foster neither appeared nor 
called. Robinson asked asked Wallace for a return of the 
money he had given Wallace. Wallace then gave Robinson 
about 42 capsules and change from the money given for 
the transaction, which was originally intended to be larger. 
(J.A. 45-47, 61, 66). 

On or about January 21, 1960: Agents Wurms and Thomp- 
son went to Bryant’s residence at 816 Jefferson Street and 
spoke with him in his bedroom (J.A. 105). The details of 
this meeting were elicited on cross-examination. Bryant 
made a proposition to the federal agents that he would 
“lay 20 ounces of heroin in your lap right out of New 
York”’ if they, because of their close cooperation with the 
Metropolitan Police, would give him advance notice of any 
raids on his gambling premises. He had said he would 
make such warning worth their while. It apparently was 
not clear whether Bryant had in mind giving any money 
to the agents. The agents discussed the situation with 
their District Supervisor and with Inspector Layton of 
the Metropolitan Police. District Supervisor Greenfeld 
decided to hear personally what Bryant had to say. (J.A. 
Tr. 881-884.) 

January 28, 1960: District Supervisor Greenfeld, Agents 
Wurms and Thompson met Bryant in a car across from 
816 Jefferson Street, Bryant’s residence. Greenfeld asked 
Bryant whether he had any dealings with the agents and 
whether everything was on the ‘‘up and up.’’ Bryant said 
that it was. Bryant was asked if he would be willing to 
work for the agents for money. Bryant replied that he 
didn’t want their kind of money, that the only kind of 
money he liked was the dishonest kind. (J.A. 98-102). On 
cross-examination by Bryant’s attorney Wurms was asked 
whether $1500.00 had been offered to Bryant for his help. 
Wurms denied that any specific amount had been men- 
tioned. (Tr. 884.) 

Bryant admitted that he knew Brown. He said that the 
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$300.00 money order to Brown was in payment for heroin 
which Bryant had received. Bryant admitted that during 
the Summer of 1959 he had had 54 ounces of heroin. Bryant 
declined to help the agents initiate a case against Brown 
because Brown had been too good to Bryant. When asked 
whether he knew Brown’s Italian connections in New York, 
Bryant replied that ‘‘he knew a lot of Italians in New York 
and that they were all his friends and that he couldn’t do 
anything to harm them, because if he was ever down and 
out he was sure going to sell dope.’’ Bryant said he had 
spoken with Brown about the time the agents stopped 
Brown on the night of December 2-3, 1959. Bryant stated 
that ‘‘he was loaded then, we had just missed him by ten 
minutes.”” (J.A. 98-102, 116; Tr. 723-726, 894-895.) 

February 16, 1960: Agent Robinson saw Wallace at Wal- 
lace’s place and told Wallace that he wanted to purchase 
100 capsules of heroin. Wallace said that his source of 
supply had moved. Robinson and Wallace proceeded to 
17th Street, N. E. On the way they picked up Walter 
‘‘Sam”’ Hatcher, Jr. and Clarence ‘‘Fat Daddy’’ Burton. 
The latter made arrangements with Wallace to purchase 
about 20 capsules of heroin. Robinson gave Wallace $150.00 
for 100 capsules of heroin. Wallace went to Foster at his 
new address, 1836 D Street, N. E., Wallace had to wait some 
time for the narcotics and while he was waiting the two 
Thorntons entered the premises. Foster received all the 
narcotics he sold from the two Thorntons. After an ab- 
sence of an hour and 20 minutes, Wallace returned to 
Robinson and the others and gave 105 capsules of heroin 
to Robinson. While Wallace waited the Thorntons ‘“capped 
up’’ the heroin (J.A. 47-49, 61, 64.) 

February 25, 1960: Agent Robinson called Foster on the 
telephone and said he wanted $300.00 worth of heroin. 
Foster said he did not have $300.00 worth because ‘his 
man’’ had been ‘‘knocked off’? the night before. An un- 
identified person came to the phone and arranged for a 
sale of drugs. In accordance with the arrangements, Robin- 
son went to 8th and L Streets, N. E., where Carter en- 
tered his car and Robinson gave Carter $360.00. Carter 
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directed Robinson to 8th and K Streets, N. E. Carter told 
Robinson to look at a mailbox and that there would be 
heroin in the red cigarette package on top of the mailbox. 
At the same time Robinson saw Foster near his car 
Foster’s fingerprint was on the Pall Mall package on the 
mailbox. Carter’s fingerprint was on the glassine bag of 
heroin contained in the Pall Mall cigarette package. (J.A. 
50-53, 58-59). 

March 4, 1960: Agent Robinson called Foster at his resi- 
dence and arranged for a sale of 250 capsules for $312.00. 
Robinson went to the meeting place where he saw Foster 
place a brown paper bag in a wire fence. Foster then came 
to Robinson’s ear where Robinson gave him the money and 
the two then walked to the paper bag Foster told Robinson 
to pick up the bag and he did so. The bag contained 250 
capsules of heroin. (J.A. 54-55). 

March 11, 1960: Robinson called Foster and talked to 
Foster and an unidentified man about getting some bulk 
heroin. The unidentified man said, ‘‘I’m Foster’s man. 
He works for me.’? Robinson made arrangements with 
Foster for a meeting. Pursuant to the arrangement, Robin- 
son met Foster and Carter who entered his car and directed 
him to another place. Foster left the car and Robinson 
gave Carter $312.00. Carter and Robinson then left the 
car and walked around to the rear of the car where Foster 
told Robinson to pick up a small brown paper bag under 
the right rear tire. The bag contained 250 capsules of 
heroin. (J.A. 55-59, 66). 

March 18, 1960: Bryant called Agent Wurms. He told 
him that he had been informed by Holmes that the agents 
were watching ‘‘Boo’s”’ and Benny’s house on D Street, 
and that since ‘‘Boo’’ was such a good friend of his that 
he had passed this information along to ‘‘Boo.”’ J.A. 
105.) 

May 5, 1960: At 5:30 P.M. Agent Peterson and a special 
employee went to John Brown’s apartment at 200 W. 90th 
Street, New York City. He was accompanied to the out- 
side of the apartment building by Agent Wurms (J.A. 106). 
The purpose of the visit was to have the special employee 
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introduce Peterson to Brown so that a case could be made 
against Brown. Nettie Robinson, Brown’s aunt, answered 
the door. On direct examination Peterson was asked, ‘‘I 
will ask you whether or not you or the person with you 
had any conversation with this person Nettie Robinson 
relative to narcotics: Answer yes or no. A. Yes, sir. 
Q. I will ask you as a result of that conversation did you 
have occasion to return to that address. A. Yes, sir, I did.” 
(J.A. 132). 

About 8:50 P.M. the two returned to the apartment 
building. The doorman asked who they wished to see and 
they told him. He said, ‘‘Well, contact him on the inter- 
com’.’’ They did this and John Brown let them into his 
apartment. (J.A. 133.) Agent Peterson and the special 
employee told Brown that they wanted to purchase some 
heroin. Brown replied that he was not doing any business 
at that time. The special employee asked Brown if he 
had received the money which the employee had sent him 
through a third party. Brown said he had not received 
the money nor had he seen the third party. When asked 
if he was angry about not getting his money, Brown replied 
that he was not angry, he had just decided he was not 
going to do any business. The special employee said he 
would be in New York some time and if Brown wanted 
his money, he would pay him. Brown said he was not 
worried about that, he had decided he did not want to do 
any business. (J.A. 106-107, 136; Tr. 773, 975-977.) 

On cross-examination by Brown’s trial attorney, whom 
Brown had retained in New York, the following ensued: 


“*Q. What did you converse with her concerning nar- 
cotics about * * * 

A. After the introduction she asked me if we had 
come to New York to see Jack and to take care of 
business. I told her yes. * * * After she said 
Jack was not home and she was expecting him 
between 9 and 10 P.M., then, after that, she told 
me she had just come back from New Orleans and 
I asked her if there was much heroin down in New 
Orleans, she stated, she said there was and there 
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was an abundance of heroin in New Orleans but 
it was not of good quality. She stated that the 
heroin here in New York was very good—much 
better than the stuff down in New Orleans. 

She then asked me if I used heroin, and I told 
her, no, I did not use heroin. She said that, well, 
she used it but she preferred the stuff in New York 
better than that in New Orleans and I told her, well, 
for me to use it would be detrimental to me because 
I am in it for the money and she said yes, I under- 
stand that.”’ 


By Mr. Ferr: 


“<Q. Did she tell you that Jack Brown was head of the 
narcotics—— 

A. Will you repeat that again, please. 

Q. Did she tell you that her nephew, John T. Brown, 
was in the narcotics traffic? 

A. No, she did not exactly come out and say it in those 
words, that he was in the narcotics traffic. All 
she said, she asked me if I came to see Jack and to 
take care of business.”? (J.A. 134-135). 


Cross-examination also developed the fact that Nettie 
Robinson knew the special employee because she called 
him by his first name (J.A. 135). Cross-examination by 
Brown’s trial counsel also developed in a general way why 
Peterson attempted to make a case against Brown rather 
than against anybody else in New York City (Tr. 977). 
Sometime later, Bryant told Agent Wurms, Brown men- 
tioned to Bryant that Wurms had been in New York trying 
to make a case against him and that a man named Pete 
had been introduced to him and had tried to make a buy 
that Brown would have nothing to do with him (J.A. 106-7). 

May 20, 1960: Bryant called Wurms and they arranged 
a meeting. Bryant got into Wurms’ car. Bryant told 
Wurms that a person by the name of Mickey (Charles 
Adkins) was trying to make a case against him (Bryant) 
and he had found out that Mickey was working for Federal 
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Narcotics Agents Jones and Morris and that he was going 
to lift the cover off Mickey. (J.A. 105-107.) 


Listing of Premises and Telephone Numbers 


62 Defrees Street, N.W. This was the residence of Ben- 
jamin Thornton and Esther Thornton (also known as Brax- 
ton and Blocker) from the beginning of the conspiracy 
to sometime between J anuary 14th and 21st. At that time 
they moved to 1266 Morse Street, N.E., Apt. 301, LIncoln 
3-8819. (J.A. 96, 113) At 62 Defrees Street Foster had 
the conversation with Benjamin which led to his employ- 
ment by the two Thorntons. (J.A. 62-63) On J. anuary 14, 
1960, Agent Wurms saw Benjamin and Esther at this ad- 
dress (J.A. 96, 113). It appears that, as a result of this visit 
several things happened. Benjamin and Esther moved to 
Morse Street. Carter and Foster moved from one place 
to another. According to Bryant, Boo spread the false 
report that the agents had confiscated 20 ounces of heroin 
which he had recently obtained from Brown. Ten ounces 
had been paid for and the other 10 were received from 
Brown on consignment. As a result, Brown’s Italian 
friends in New York were after Boo. (J.A. 100) 

49 Defrees Street, N.W. This was the first place which 
the Thorntons rented for Foster so he could live there, 
answer the telephone and sell narcotics for them. (J.A. 
62-64; Tr. 455-6) During the period of the conspiracy the 
Thorntons were Foster’s only source of supply (J.A. 66). 
They would come to him with the heroin every two or 
three days bringing as much as 400 capsules of heroin 
with them (J.A. 65, Tr. 428-9). Foster lived here about a 
month and just before Christmas 1959, moved to 600 9th 
Street, N.E. 

600 Ninth Street, N.E. (about one-half block from Pre- 
cinct No. 9): Foster sold narcotics for the Thorntons from 
these premises for about a month. He then moved to 
1836 D treet, N.E. (J.A. 64). 

1836 D Street, N.E., Apt. 2. (LIncoln 3-9158 and Lincoln 
3-9499) : Foster and Carter lived there and sold narcotics 
for the Thorntons from the premises (J.A. 645). The 
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telephone, gas and electric were in the name ‘Harold 
Williams”. This was the name which Harold Foster used. 
The gas and electric service began about January 22, 1960. 
(J-A. 72-3, 90, 111, Tr. 688-9) On February 16th Wallace 
came to this address to buy 105 capsules of narcotics for 
Agent Robinson. While he was waiting, the Thorntons 
came in and he had to wait for them to cap the heroin. 
(J.A. 61, 66) 

Government Exhibit 12A is a telegram of February 10, 
1960, 10:45 A-M., to Brown at 200 West 90th Street, Apt. 
12C, ‘Call me tonight about one.”” The message is signed 
“Boo”? and charged to Lincoln 3-0568, and the telephone 
subscriber is given as Harold Williams, 1836 D Street, N.E. 
(J.A. 182) 

There were four collect calls from Mr. Thornton in New 
York to these numbers. They were on February 24, two 
calls on March 10, and March 26, 1960. (J.A. 90) Surveil- 
lance of the premises showed that Benjamin and Boo fre- 
quented the premises as did Foster, Wallace and Carter. 
When Benjamin Thornton was arrested he had in his pos- 
session a slip with these two telephone numbers written on 
it. Receipts for money paid to the gas and electric com- 
panies for service to the premises were found in Benjamin’s 
apartment when he was arrested on June 1, 1960. (J.A. 
109, 111-2.) 

76 Randolph Place, N.W., Apt. No. 4. (DEcatur 2-8832 
and DEcatur 2-6820). On May 5, 1960 DEcatur 2-6820 be- 
gan service at this address. Before this the number had 
been DEcatur 2-8832. Both telephones were listed in the 
name of ‘‘Frank Harris’. (J.A. 73; Tr. 537) The prem- 
ises ‘‘belonged to’? the Thornton brothers. Foster and 
Carter stayed there and dispensed narcotics from there for 
the benefit of the Thorntons. (J.A. 65-66) When Benjamin 
Thornton was arrested these two numbers were on his per- 
son. There was also found in the apartment where he 
was arrested and where he lived, +301, 1266 Morse Street, 
N.E., a receipt for the rent of these premises made out 
to “‘Dorice Williams.’’ (J.A. 109, 111) Thompson testified 
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that these premises had been under surveillance and that 
Boo and Benjamin Thornton as well as Foster and Carter 
frequented them (Tr. 561-78). 

1266 Morse Street, N.E. (Lincoln 3-8819) This telephone 
number was transferred from 62 Defrees Street, N.W., on 
January 21, 1960. Service had first been established in 
the name of Esther Thornton on February 7, 1958. When 
Brown was arrested in New York, he had this number on 
a slip of paper in his wallet (J.A. 92, 110, Tr. 536). Calls 
from ‘‘Mr. Thornton’’ in New York were made on February 
25, and April 12, 1960 and one from ‘‘Charles’”’ in New 
York on May 26, 1960 (Tr. 536-7). Benjamin Thornton 
admitted that he went to this address frequently. He said 
that Esther was his gird friend (Tr. 10386). This telephone 
number was found on Carter as well as on Brown when 
they were arrested (J.A. 110-1). 

649 20th Street, N.E. (Lincoln 7-5841 and Lincoln 7- 
4784). This was the residence of Benjamin Thornton and 
his lawful wife, Regina. Foster delivered narcotics to Ben- 
jamin at this address (J.A. 91; Tr. 430). The following 
calls were made from New York and charged to this num- 
ber: On February 25, 1960 from Thornton; March 9th from 
Thornton; March 10th from Thornton; March 25, March 
26 three calls from Thornton, one of them for Benjamin 
Thornton; April 21 from Mr. Thornton; May 2d from Mr. 
Thornton; May 25 from Charles; May 26th from Charles 
to Regina. (J.A. 91-2) When Carter was arrested he 
had both numbers on his person. (J.A. 108) 

1271 Meigs Place, N.E. (Lincoln 3-4819) This was the 
residence of Charles ‘‘Boo’”’ Thornton and his wife, Carrie 
Minor. The telephone was listed in her name (J.A. 7, 88). 
Five of the telegrams reproduced in the Joint Appendix 
were charged to this number (J.A. 183-5). 

On November 7, 1959, Holmes went to this place where 
he saw Boo in order to purchase heroin. Boo said it would 
cost a dollar a capsule in lots of 20 or more. (J.A. 7) 

The following calls from New York were charged to this 
number: December 19, 1959 from Thornton; December 24 
from Thornton; December 26 from J. Brown; December 28 
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from C. Thornton; December 31st from J. Brown; March 
9, 1960 from Mr. Thornton; March 10th from Mr. Thornton; 
April 11th from Mr. Thornton; (Tr. 938) from Mr. Thorn- 
ton. (J.A. 88-9, 130-1) 

A telegram to Brown at his New York apartment and 
signed ‘‘Boo’’ was charged to this number on February 
22nd. The message was: ‘‘I will arrive tomorrow between 
four and five or nine and ten call me tonight.’’ A similar 
telegram was sent on March 2d: ‘‘Call me tonight between 
ten and eleven.’? Another telegram, sent on March 25th 
read: ‘‘Dear Jack we are arriving tonight between eleven 
and twelve.’? A telegram of April 28th read: ‘‘Call me 
Friday between nine AM and twelve noon.’’ Another 
telegram signed ‘‘Boo’”’ and charged to this number read: 
“Will arrive today definitely between four and eight.’’ 
(J.-A. 183-5) 

3501 13th Street, N.W. (COlumbia 5-4747) This was the 
residence of Virginia Minor (J.A. 110). Bryant had given 
this number to Agent Wurms and Wurms used the number 
to call Bryant. Brown had this number in his wallet when 
he was arrested (J.A. 112). 

1735-A Holbrook Street, N.E. Agent Wurms saw Holmes 
here on the evening of December 8, 1959 (J.A. ). After 
some time Bryant entered the premises. He gave the agent 
a telephone number and address where he could be reached. 
The number and address were those of Bryant’s mother 
(J-A. 97-98). Later he told the agents he had known some- 
thing was wrong when Holmes did not give him the code 
signal on the telephone (J.A. 106). He said that he had 
hidden an ounce of heroin which he had in his possession 
and then gone to the premises. The next day he recovered 
the heroin and sold all that he had and turned his connec- 
tion over to Boo Thornton. (J.A. 16, 106) 

1702 1/2 10th Street, N.W. (HU 3-7794) This was the 
address of Bryant’s mother (J.A. 97-8). This number 
was given to Agent Wurms by Bryant when Wurms asked 
how he could get in touch with Bryant (J.A. 97-8). This 
number was on Boo when he was arrested (J.A. 108). 
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816 Jefferson Street, N.E. (LA 2-2362 and LA 2-6791 
and LA 2-8180). This was Bryant’s residence (J.A. 95). 
The numbers represented continuous service for this ad- 
dress in the name of Irene Bolden (J.A. 130). All of 
the numbers were used by Wurms to call Bryant (J.A. 
108, 112). 

On January 6, 1960 Holmes asked Bryant if he could 
get some heroin. Bryant said he was not doing anything 
and that he had turned his connection over to Boo. He 
told Holmes to come to this address. Holmes came and 
picked up Bryant and they went to Boo’s house at 1271 
Meigs Place, N.W., where a sale was consummated with 
Bryant acting as intermediary in handling the money and 
narcotics. (J.A. 13-16). 


SUMMARY OF ARGUMENT 


Appellant’s Carter and the two Thorntons were prop- 
erly convicted and sentenced to 12 years, 18 years and 
18 years respectively on 6 to 8 of the non-conspiracy 


counts for which there is ample evidence to support the 
verdicts. The sentences run concurrently. Error in re- 
gard to their charge of conspiracy is unavailable to them. 


y ; I 


The admission of Carter’s post-conspiracy statement 
used to rebut Carter’s testimony that he was innocent was 
not prejudicial or reversible error. It was clearly ad- 
missible against him. The existence of the conspiracy and 
the participation of Benjamin and Boo Thornton in it had 
been proved by overwhelming other evidence. 

The question of whether Agent Peterson had spoken to 
Brown’s aunt about narcotics was not objected to at trial. 
The answer was ‘‘Yes’’, and the prosecutor moved on to 
later events. On cross-examination Brown’s attorney 
undertook to bring out the details of the conversation. 
This ground is not available now to appellants. 
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i 


The cases dealing with limiting instructions at the time 
of the admission of evidence in conspiracy trials concern 
themselves primarily with the danger that statements 
which can never be admissible against all the conspirators, 
e.g., pre-conspiracy or post-conspiracy statements and 
statements not made in furtherance of the conspiracy or 
not as part of the res gestae of acts done in furtherance 
of the conspiracy, will be considered by the jury as evi- 
dence against all of the defendants unless an instruction 
is given at the time. In conspiracy cases the trial court 
has broad discretion in the order of proof. If there is 
no independent proof of conspiracy all of the defendants 
are entitled to directed verdicts. If there is such proof 
and also independent proof that a particular defendant 
was connected with the conspiracy all of the statements 
and acts in furtherance of the conspiracy are admissible 
against him and the court must so rule. If the statements 
are not eventually admissible against a particular defend- 


ant becanse of lack of proof of his connection with the 
conspiracy he is entitled to a directed verdict of acquittal. 
In any event, in this record there is evidence to justify 
the belief that the jury was aware of the effect of the 
instruction which appellants sought. 


pant 


The cases cited by appellant stand for the proposition 
that a witness may be extensively cross-examined in order 
to expose to the jury the factors determining his credi- 
bility. In the instant case appellants were allowed a most 
searching inquiry into the most derogatory aspects of the 
witness’ background. It is clear that he was exposed to 
the jury in his true light. The restriction on cross-exami- 
nation was, therefore, not erroneous. . 

It was not necessary for the trial court to give an in- 
struction on a paid informer’s testimony. The question 
of the witness’ credibility was thoroughly explored in cross- 
examination. His testimony was neither critical nor un- 
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corroborated as far as the existence of the conspiracy and 
the connection of Brown and Bryant with it. The other 
evidence to support these facts was clear and overwhelm- 
ing. 

IV 


The telegrams were brought into court by subpoena. 
When appellants sought to have a hearing on how they 
were obtained they were offered the opportunity to cross- 
examine Agent Wurms on this point later in the trial. 
What cross-examination they did undertake shows that 
the exhibits were lawfully obtained. 


Vv 


The indictment charged appellants and others with con- 
spiring to commit offenses against the laws of the United 
States and to defraud the United States in violation of 
18 U.S.C. 1403, 26 U.S.C. 4705(a), 4704(a), and 21 U.S.C. 
174. The count stated that it was part of the conspiracy 
that they used various telephone and telegraphic communi- 


cations to violate the narcotics laws, that they sold nar- 
cotics without written order forms, not in or from the ori- 
ginal stamped package, and facilitated the concealment and 
sale of illegally imported narcotics. Among the overt acts 
charged in this count of the indictment were two trans- 
actions which were also the subjects of counts against 
individual defendants in violation of 21 U.S.C. 174. These 
individual defendants were found guilty under these counts. 
The jury must, then have found that appellants Brown 
and Bryant were guilty of conspiring to violate this statute. 
The maximum penalty for conspiring to violate this statute 
is 20 years imprisonment. Appellants Brown and Bryant 
were, therefore, properly sentenced. 


ARGUMENT 
Introduction 


Carter, and the two Thorntons were properly convicted 
and sentenced to imprisonment under several counts of 
the indictment other than the conspiracy count. Carter 
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received concurrent sentences of 12 years on each of counts 
20, 21, 22, 32, 33, and 34 (J.A. 188). Benjamin Thornton 
” received concurrent sentences of 18 years on each of counts 
17, 19, 23, 25, 29, 31, 35 and 37 (J.-A. 189). Charles ‘‘Boo’’ 
Thornton received concurrent sentences of 18 years on 
each of counts 17, 19, 23, 25, 29, 31, 35 and 37 (J.A. 190). 
The evidence against these three appellants on each of these 
non-conspiracy counts was clear, convincing and abundant. 
The errors alleged concerning the conspiracy count are, 
therefore, of no avail to these three defendants under the 
doctrine of Hirabayashi v. United States, 320 U.S. 81 
(1943); Evans v. United States, 153 U.S. 584 (1894); 
Claassen v. United States, 142 U.S. 140 (1891); Davis v. 
United States, 37 App. D.C. 126,2133 (1911). Furthermore, 
the testimony involving them in the conspiracy is over- 
whelming. 

Appellants do not contend that there was no proof of a 
conspiracy nor do they allege the lack of independent proof 
connecting each of appellants with the conspiracy. For 
the most part, their arguments are concerned with the 
timing of events at the trial. Appellants Bryant and 
Brown, however, appear to argue that the independent 
evidence of their connection with the conspiracy was 
minimal. 

The independent evidence of Bryant’s connection and 
participation in the conspiracy was substantial. The in- 
dictment alleged that the conspiracy began on or about 
November 7, 1959 (J.A. 1). Bryant admitted to Agent 
Wurms that in December of 1959 he had in his possession 
an ounce of heroin, that he had called co-conspirator Holmes 
at 1735A Holbrook Street when the agents were present 
there and, when Holmes did not give a code signal, he 
knew something was wrong and hid the ounce of heroin 
before going into the premises (J.A. 106). On December 
24, 1959, he sent a $300.00 money order to John Brown in 
New York and later admitted that it was for heroin which 
he had received (J.A. 100). On January 6, 1960, when 
co-conspirator Holmes asked Bryant for heroin, Bryant 


19 


said he had turned over his connection to Boo, arranged 
for Holmes to pick him up and called Boo. Holmes and 
Bryant went to Boo’s house where Holmes made an agree- 
ment with Boo through Bryant to buy some narcotics. 
When the narcotics arrived, Holmes gave the money to 
Bryant who gave it to Boo. Boo then handed the narcotics 
to Bryant who gave them to Holmes (J.A. 13-16). Bryant 
threatened to expose a special employee who had been 
trying to make a case against Bryant (J.A. 106-7). Bryant 
stated that when Brown had called from New York about 
the reliability of Talking Dukey Dot that Bryant had ad- 
vised Brown to have nothing to do with her (J.A. 104). 
He also said that narcotics sellers in Washington had to 
pay him money ‘‘or else.’’ (J.A.99). When co-conspirator 
Boo was arrested he had the number HU 3-7794 (J.A. 108). 
This number was for Bryant’s mother (J.A. 97-98). On 
one occasion Bryant had given this number to Agent Wurms 
as a place where Bryant could be reached (J.A. 97-98). 
The independent evidence of Brown’s connection and 
participation in the conspiracy was also substantial. This 
evidence included Brown’s admission that he knew Bryant, 
that he knew a number of people in the narcotics traffic 
including one ‘‘Foots’’ who had been arrested in New York 
with 75 kilograms of heroin and with whom Brown had 
had dealings and one ‘‘Rocky Cento,’’ a person involved 
‘in the narcotics traffic with whom Brown had had dealings, 
his expressed desire not to be ‘‘put out front,’’ ie, to 
introduce an undercover agent and be liable to be called 
as a witness and his twice expressed agreement to con- 
sider being put in this position or giving information. 
(J.A. 103, 114-6). There was also his knowledge of the spe- 
cial employee who introduced Agent Peterson and his state- 
ments concerning the money due him from a prior trans- 
action with the special employee (J.A. 133, 136). There 
were also the several telegrams sent to John T. Brown, 200 
West 90th Street, Apt. 12-C by the co-conspirator Boo, 
the collect calls from J. Brown in New York to Boo’s home, 
the money orders sent to Brown at his apartment by per- 
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sons engaged in the narcotics traffic in Washington and 
later cashed with the endorsement ‘‘John T. Brown”’ or 
‘John Brown’? including the one from Bryant of December 
94 and the finding on Brown’s person of two telephone 
numbers, one of which (Virginia Minor’s) had been used 
by Agent Wurms to call Bryant and the other of which 
was the number of Benjamin and Esther Thornton. (JA. 
182-5, 89, 107-8; Govt. Exh. lla-h; J.A. 110.). 

In any event, the objections at the trial did not go to 
this aspect of the testimony, but rather to the timing of 
the instructions on their evidentiary value. At oral argu- 
ment in this Court counsel for Brown and Bryant con- 
ceded that the statements to which objection was made 
(except for Carter’s confession) would be admissible as 
declarations in furtherance of the conspiracy. 


I 


The Admission of Carter’s Statement Was Not Prejudicial ; 
There Was No Objection to The Single Question about Nettie 
Robinson’s Conversation and The Details of that Conversa- 
tion Were Elicited on Crose-examination Only. 


Appellee admits that the statement made by Carter 
after his arrest, although admissible against him, was not 
admissible against the other defendants. Agent Wurms 
testified to the contents of that statement after the Govern- 
ment had rested its case and after two of the defendants 
had testified. Carter had testified that he had not made 
an incriminating statement after he was arrested (J.A. 
141). In rebuttal Agent Wurms testified that he had 
admitted his own participation in the conspiracy. The 
statement also implicated Benjamin and Boo Thorton. 
The extent of that implication was that when Carter and 
Foster were at 1836 D Street, N.E., Benjamin and Boo 
would come by and ask how the business was going on, 
that they knew that he was selling heroin and what was 
going on there, and that Foster had told him that Boo 
and Benjamin were ‘‘his man.”’ (J.A. 147-8). 

It is clear that this rebuttal evidence was merely 
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pumulative. The independent evidence of Foster and 

olmes regarding their dealings with Boo and/or 
Benjamin, and the relevant statements of the latter two, 
* the independent evidence of the surveillance of the prem- 
ises from which Foster and Carter sold narcotics for the 
two Thortons, and the statements of all the conspirators 
which were admissible against them after the conspiracy 
and participation of all of the defendants had been proved 
independently, these were abundant proof of the partici- 
pation of the Thorntons in the conspiracy. Carter’s state- 
ment added nothing to this proof. Lutwak v. United’ 
States, 344 U.S. 604 (1953), stands for proposition that 
the admission of a post-conspiracy statement is not neces- 
sarily reversible error. In that case the Court held that 
in view of all the evidence the admission of a post- 
conspiracy statement against all of the defendants was 
harmless error. In a similar case, Delli Paoli v. United 
States, 352 U.S. 232, 239 (1957), the Court affirmed a con- 
viction after the admission of a post-conspiracy confession 
and said that ‘‘the issue here is whether, under all the 
circumstances, the court’s instructions to the jury pro- 
vided petitioner with sufficient protection so that the ad- 
mission of Whitley’s confession, strictly limited to use 
against Whitley, constituted reversible error.’? (Emphasis 
supplied.) The circumstances of this case show that the 
admission in rebuttal of Carter’s statement was harmless 
error. Lutwak v. United States, supra. 

Appellants also object to the testimony concerning the 
conversation between Agent Peterson and Nettie Robinson, 
Brown’s aunt. On direct examination Peterson testified 
that he went to Brown’s apartment with a special employee 
in order to try to make a purchase of heroin from Brown. 
He stated that he met Nettie Robinson here. He was 
asked, ‘‘I will ask you whether or not you or the person 
with you had any conversation with this person Nettie 
Robinson relative to narcotics: Answer yes or no.’’? The 
answer was ‘Yes, sir.’? No objection was made. (J.A. 132). 
In fact, it was on cross-examination by Brown’s trial 
counsel that the details of this conversation were men- 
tioned. He asked, ‘“What did you converse with her con- 
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cerning narcotics about? The substance of the conversa- 
tion was that she used narcotics and had just returned 
from New Orleans where the heroin was not as good as 
that in New York. She said that Brown would return 
between 9:00 and 10:00 that evening. (J.A. 134). 


*¢Q. Did she tell you that Jack Brown was head of 
the narcotics—— A. Will you repeat that again, please. 

**Q. Did she tell you that her nephew, John T. 
Brown, was in narcotics traffic? A. No, she did not 
exactly come out and say it in those words, that he 
was in the narcotics traffic. All she said, she asked 
me if I came to see Jack and to take care of business. 

**Q. That is all, just business; she did not say ‘nar- 
cotics business’, did she? Sir, I asked you a question. 
A. She said, did I come to see Jack and to take care 
of business.’’ (J.-A. 135.) 


Since none of the appellants objected to the initial question 
when it was asked by the prosecutor but rather, expanded 
on it by cross-examination, it is clear that this is not a 


point on which they may now urge reversal. Rule 52, Fed. 
B. Crim. P.; Pratt v. United States, 96 U.S. App. D.C. 184, 
225 F.2d 23 (1955); Accardo v. United States, 102 US. 
App. D.C. 4, 249 F.2d 519 (1957), cert. denied, 356 U.S. 
(1958). 


Tl 


The Statements in Furtherance of The Conspiracy Were Ad- 
missible Against All of The Conspirators and Failure to Give 
Limiting Instructions at The Time of Admission Did Not 
Prejudice Appellants. 

The difficulties presented in the trial of co-defendants on a 
conspiracy charge arise from two sources. One is the admis- 
sion of the statements or acts of a co-conspirator which 
are admissible against him only and can never be admis- 
sible against the other defendants. Such include state- 
ments or acts before or after the time the conspiracy is in 
progress and statements and acts not done in furtherance 
of the conspiracy nor as the res gestae of acts or statements 
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made in furtherance of the conspiracy. The other source 
of difficulty is the admission of statements or acts done in 
furtherance of the conspiracy or as part of the res gestae 
of acts or statements made in furtherance of the conspiracy 
before there is independent proof of the existence of a 
conspiracy and/or each defendant’s connection with it. 
Wilborg v. United State, 163 U.S. 632 ( 1896). These state- 
ments and acts will be admissible against all of the defend- 
ants connected with the conspiracy by independent proof 
when and if such independent proof is produced and when 
and if independent proof of the conspiracy is shown. 

In regard to these statements which can never be 
admitted against all of the defendants, the danger is that 
the jury may use such statements as proof of the existence 
of a conspiracy in regard to all of the defendants and/or 
the connection with the conspiracy of a co-defendant 
named in the statement. Carter’s post-arrest confession 
was such a statement. But in this case there was so much 
independent evidence of the existence of a conspiracy and 
so much independent evidence of the participation of the 
two co-defendants named Carter that the admission of his 
statement cannot be reasonably thought to have prejudiced 
the defendants. Lutwak v. United States, supra. 

It does not appear that failure to give instructions 
concerning statements which ultimately prove admissible 
against all of the defendants has been the subject of 
reversible error. The reasons why such instructions have 
been given at the time such statements are the subject 
of testimony lies ultimately in the difficulty of presenting 
a conspiracy case in the usual order of proof. In most 
cases it would be difficult or impossible to establish by 
proof independent of all the defendants that a conspiracy 
existed and then to prove seriatim the connection of each 
defendant with the conspiracy by independent proof ad- 
missible against all of the defendants and then to move 
on to declarations and acts inadmissible against all of the 
defendants without the prior proof. For this reason ‘‘in 
nearly all the jurisidictions of this country the order of 
introducing all testimony upon conspiracy charges, is left 


24 


to the discretion of the presiding Justice.’’ State v. 
Trocchio, 121 Me. 368, 378, 117 Atl. 460, 463-464 (1922), 
quoted in United States v. United States Gypsum Co., 
67 F. Supp. 397 (D.C.C. 1946). In the Gypsum case, Justice 
Stephens, speaking for the three-judge court, said, ‘‘It is, 
of course, true that a trial judge may in his discretion 
receive evidence concerning declarations of alleged co- 
conspirators prior to proof of the existence of the con- 
spiracy and of the participation of the other defendants 
therein, subject to a promise, by the party offering the 
declarations, of ultimate independent proof of the con- 
spiracy and the connection of the defendants therewith.”’ 
67 F. Supp. at 453. 

Evidence may be admitted against all the defendants 
subject to a motion to strike should later evidence of 
their connection with the conspiracy not be forthcoming. 
Wigmore, Evidence, §§ 1870, 1871 (3rd ed. 1942). 


“<Motions made to strike out testimony as to state- 
ments made by Fallon in Manton’s absence it is urged 
should have been granted. This evidence was offered 
and received before it was shown that Manton was 
a party to the conspiracy. The objection to the testi- 
mony going only to the order of proof; and so viewed 
the point falls for want of merit, for the rule has been 
so long established as to be elementary that the order 
of proof is a matter addressed to the discretion of 
the trial court. We are unable to find that this dis- 
cretion was abused in any of the instances mentioned 
in the brief.”’ United States v. Manton, 107 F. 2d 
834 (2d Cir. 1938), cert. denied, 309 U.S. 664. 


The Courts have recognized the problem created by these 
procedures in conspiracy cases. But the difficulties have 
been discussed only in relationship to statements which 
never became admissible against all of the defendants. 
If the procedure urged as absolutely necessary by appel- 
lants is followed by the trial court, the defendant is liable 
to disadvantage. In Blumenthal v. United States, the trial 
court gave the limiting instructions as appellants requested. 
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At the same time, it informed the prosecutor that when 
he felt he had produced sufficient independent proof of 
the existence of the conspiracy and the connection of each 
defendant with the conspiracy, it would admit the state- 
ments against all of the defendants. The prosecutor did 
not make his motion until the end of the case at which 
time the statements were admitted against all of the de- 
fendants. The statements in this case (except Carter’s) 
were admissible, at the very latest, by the close of the 
Government’s case. Had the procedure propounded by 
appellants been followed, it appears that the Government 
would have been entitled to an instruction at sometime in 
the trial that all of the statements were being admitted 
at that time against all of the defendants. Blumenthal v. 
United States, supra. 

In the procedure which was actually followed, the de- 
fendants were not without protection. As it developed, 
all of the statements (except Carter’s) were actually ad- 
missible against all of them because of the sufficiency of 
the independent proof. Had there been insufficient inde- 
pendent proof of the existence of the conspiracy, all of 
the defendants would have been entitled to verdicts of 
acquittal. Had there been insufficient independent proof 
of an individual defendant’s connection with the conspiracy, 
that defendant would have been entitled to a directed 
verdict of acquittal. 

In this case, the record shows that the jury was aware 
of the need for independent proof of conspiracy and of 
independent connection of the conspirators with conspiracy. 
The issue arose early in the trial. The prosecutor asked 
the co-conspirator Holmes what he said or did when he 
saw Foster at a certain time. The following ensued in 
open court: 


“<Q. All right, sir. What did you say or do when 
you saw Lucius? 


Mr. Sorter: Your Honor, may we not have the 
conversation? I don’t think the conversation that this 
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witness had with some other person out of the presence 
of these defendants is admissible in this trial. 

Mr. Smrruson: Your Honor, it may or may not be- 
come admissible, but if Your Honor reserves the 
decision for the proffer of this testimony until some 
later time, we won’t have to reiterate and go over 
this whole thing again. 

Your Honor may provide for this by an adequate 
instruction that it may be received should they find 
beyond a reasonable doubt that it was in fact a con- 
spiracy, and Thornton and Foster were in fact con- 
spirators. 

The Covet: Objection overruled. 

Mr. Ferr: Now, if Your Honor please, on behalf of 
John T. Brown I wish to move to strike the testimony 
of this witness as it pertains to my client, John Brown. 

All of this testimony should be taken as an inde- 
pendent basis, Your Honor. First they have to estab- 
lish independent proof of the conspiracy. How is John 
T. Brown involved in the testimony of Holmes? 

The Covrr: That will all be taken care of when it 
is deemed proper by the Court to do so. Your ob- 
jection is overruled.’’ (J.A. 9-10.) 


A few moments later the following occurred: 


Mr. Rasy: Your Honor, I am going to object. He 
is talking about some conversation he had with Foster 
relative to the conversation he had with Charles T. 
Thornton. I object because therefore it was not in 
the presence of Thornton. I object to any conversation 
he had with him. 

The Court: Overruled for the same reason I gave 
at the last objection given. It will be properly taken 
care of if it is proper to do so, not at this stage of 
the trial.’? (J.A. 10.) 
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When the prosecutor offered into evidence a copy of Fos- 
ter’s fingerprint card the following occurred: 


The Covrr: Any objection? 

Mr. Ssorter: I object to it on the ground unless 
it is connected’ with any of the issues in this case. 

The Covrr: Subject to connection, it will be ad- 
mitted. (Tr. 357.) 


When a copy of Carter’s fingerprint card was offered into 
evidence the Court said: 


Let counsel examine the photostat and compare it 
with the original. 

Subject to the objection already made, the exhibit 
may be received in evidence. (Tr. 360.) 


When Agent Thompson had finished his direct testimony 
the following was said in open court: 


Mr. Ferr: If Your Honor please, I have no cross- 
examination of this witness, but I should like the 
record to show that my usual objection is standing; 
and I furthermore, on behalf of the defendant John 
T. Brown, move to strike this witness’ testimony. 

The Court: Motion denied. Your motion is over- 
ruled, of course, subject to the connection, and it is 
your overriding and continuing objection. 

Mr. Ferr: Throughout the course of the trial. (Tr. 
578.) 


When Agent Wurms was testifying the following occurred 
in open court: 


Q. And I will ask you, sir, whether or not from 
any of the other co-conspirators and defendants herein 
you received similar information during the course 
of your investigation? 


Mr. Ferr: Objection, if Your Honor please. 
The Court: Overruled. 
The Wrrness: I have. 
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By Mr. Smrruson: 


Q. And that defendant was whom, or defendants? 

A. One was from Carl Anthony Holmes, the other 
was from Carlton Bryant. 

Q. And that is the defendant Carlton Bryant here? 

A. Yes, sir. 


Mr. Suorrzr: Your Honor, may I respectfully ob- 
ject to the question and the answer given by the wit- 
ness. 

The Covrr: Overruled. 

Mr. Ferr: I further object to this being not binding 
to my client, Defendant Brown. 

The Cover: That is the usual objection, and the 
objection is overruled subject to connection, as the 
Court has said so many times during the course of 
this trial. 

I 
In View Of The Extensive Cross-examination Into Holmes Back- 
ground, The Slight Restriction On His Place of Employment 
Was Proper; Appellants Were Not Prejudiced By Failure To 
Instruct On A “Paid Informer.” 


Appellants contend they were denied a fair trial because 
the trial court would not allow them to cross-examine the 
witness Holmes regarding his present place of employment. 


“Appellants submit that cross-examination of a wit- 
ness is a matter of right. Its purposes, among others, 
are that the witness may be identified with his com- 
munity so that independent testimony may be sought 
and offered of his reputation for veracity in his own 
neighborhood; that the jury may interpret his testi- 
mony in the light reflected upon it by knowledge of 
his environment; and that facts may be brought out 
tending to discredit the witness by showing that his 
testimony in chief was untrue or biased.’”’ (Br. 62) 


To support this contention appellants rely on Alford v. 
United States, 282 U.S. 687 (1931). In that case the de- 


29 


fense was not allowed to cross-examine a Government wit- 
ness as to his residence or business. The defense stated 
that it had been informed the witness was in federal cns- 
tody. The Supreme Conrt reversed the conviction saying, 
‘*Prejudice ensues from a denial of the opportunity to 
place the witness in his proper setting and put the weight 
of his testimony and his credibility to a test, without which 
the jury cannot fairly appraise them.”’ 

It is clear that the Alford doctrine has no application 
to the testimony of Holmes. It is difficult to see how ap- 
pellants could have obtained more derogatory information 
about Holmes than was given by him on both direct and 
cross-examination. He testified that he had pleaded guilty 
in another case and was awaiting sentence, that he had 
a criminal record (J.A. 17-8), that he had been a nar- 
cotics addict and counsel for Brown had him exhibit the 
needle marks on his arm (J.A. 20-1, 23, 25), that he was 
in a hotel in the custody of the narcotics agents (J.A. 
34), that he had received some money for information 
given to the narcotics agents (J.A. 30-5), and he gave 
the address he had when he was arrested (J.A. 24). 
It is difficult to understand how appellants can now main- 
tain that their cross-examination was restricted in limine 
(Br. 66) or how they can suggest that this restriction pre- 
vented them from seeking testimony from Holmes’ neigh- 
borhood as to his reputation for veracity or that the jury 
could not ‘‘interpret his testimony in the light reflected 
upon it by knowledge of his environment....’’ (Br. p. 62.) 

Appellants’ second contention regarding the witness 
Holmes was that it was error for the trial court to deny 
an instruction on the manner in which the jury should con- 
sider the testimony of a paid informer. Appellants rely 
heavily on Fletcher v. United States, 81 U.S. App. D.C. 
306, 158 F.2d 32 (1946). In that case the Court said, 
“‘Granting that the credibility of the testimony. of a paid 
informer is for the jury to decide, it nevertheless follows 
that where the entire case depends on his testimony, the 
jury should be instructed to scrutinize it closely for the 
purpose of determining whether it is colored in such a 
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way as to place guilt upon a defendant in furtherance of 
the witness’ own interest.’? (Emphasis supplied.) The 
Court goes on to say that in such cases either some cor- 
roboration should be required or the testimony should be 
received with suspicion and acted on with caution. The 
Court also says that this duty is more impelling when 
‘there is not a jot or tittle of other evidence, and the 
criminal record of the witness is shown.”’ 

Appellant says, ‘‘The general rule seems to be that a 
defendant, in order to be entitled to such an instruction, 
the evidence and record in the case show: (1) that a proper 
written request has been filed; (2) that the testimony of 
the paid informer is uncorroborated, and (3) the character 
of the other evidence in the case is not clear and overwhelm- 
ingly against the defendant.’’ (Br. pp. 53-54). Assuming 
arguendo, the truth of this statement, it is clear that ap- 
pellants do not come under the rule. Holmes was not 
paid for the information he gave in this case except, 
apparently, for support while in protective custody. His 
pay did not begin until June 10, 1960, when most of the 
defendants had been arrested. From June 10th to the 
middle of October, Holmes received the grand total of 
$117.00 from the Treasury for the information and services 
he performed (J.A. 124-5). Furthermore, his testimony 
was not the only testimony linking the defendants to the 
conspiracy. This is not a case such as Fletcher where there 
is not ‘‘a jot or tittle of other evidence’’ showing the de- 
fendants’ guilt. Appellants assert gratuitously that ‘‘with 
respect to appellants Brown and Bryant, the testimony of . 
Holmes was critical and played a major role in their con- 
victions.’’ (Br. p. 53). It is difficult to see how this can 
be supported in view of the other overwhelming evidence 
against both of these appellants. 


IV 


The Telegrams Were Properly Admitted 


Appellants assign as error the trial court’s refusal to 
allow them to examine Agent Wurms concerning the man- 
ner in which certain telegrams were obtained and particu- 
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larly the December 24th money order sent to Brown by 
Bryant. At the time these documents were admitted the 
court stated that they could examine Wurms when he took 
the stand later in the trial. The telegrams had been fur- 
nished by Western Union in response to subpoenas issued 
under the authority of 21 U.S.C. § 198, which allows the 
Secretary of the Treasury to require the production of any 
records which the Secretary finds to be material or relevant 
to an investigation which is necessary and proper to the 
enforcement of the narcotics laws. (J.A. 126-7) Although 
appellants were not given the opportunity to examine 
Wurms on the circumstances which led to the issuance of 
the subpoena at the time the documents were put in evi- 
dence, their later cross-examination of the agent showed 
that they had been properly admitted. Counsel asked if 
it was not a fact that Wurms had received some informa- 
tion about the Bryant money order of December 24th be- 
fore he went to the Western Union office on December 26th. 
Wurms replied that both he and Agent Thompson had in- 
formation concerning the telegraphic money order. (J.A. 
127) Counsel did not inquire into the source or nature of 
the information. Cf. Draper v. United States, 358 U.S. 307 
(1959). Likewise counsel did not inquire into the manner 
in which the subpoenas which called for the other records 
were issued. In any event this record makes it clear that 
there was ample reason to believe that the telephone rec- 
ords of the above-mentioned premises would be material 
and relevant to an investigation of narcotics laws viola- 
tions. 

Appellants’ case differs from the usual case in which vio- 
lations of 47 U.S.C. § 605 occur. Assuming the illegality 
of the first visit to the Western Union office in regard to 
the Bryant money order, the agent did something which 
he could have done legally with the Secretary’s subpoena. 
Wiretapping cannot be done legally under any circum- 
stances. This was not a case which was wholly the product 
of learning what was contained in interstate communica- 
tions. 

Appellants do not seem to argue that these documents 
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would be permanently inadmissible so that they could not 
be used at retrial should they succeed in having the judg- 
ment reversed. Cf. Bynum v. United States, 107 U.S. App. 
D.C. 109, 274 F.2d 767 (1960) and Bynum v. United States, 
104 U.S. App. D.C. 368, 262 F.2d 465 (1959). 


Vv 


Appellants Brown and Bryant Were Properly Sentenced Upon 
A Proper Verdict 

Appellants and others were charged with conspiring to 
commit offenses against the United States and to defraud 
the United States in violation of 18 U.S.C. 1403, 26 U.S.C. 
4705(a), 4704(a), and 21 U.S.C. 174. The conspiracy count 
charged that it was a part of said conspiracy to use wire 
communications to violate the narcotics laws, to sell nar- 
cotics without written order forms, not in or from the 
original stamped package and to facilitate the conceal- 
ment of sale of illegally imported narcotics. Overt act 12 
was a sale by the two Thorntons to Foster. Overt act 18 
was the transfer of narcotics by Boo Thornton to Carter. 
These acts were also the basis for separate counts in the 
indictment alleging narcotics transactions in violation of 
21 U.S.C. 174. The jury found the conspirators charged 
in these counts guilty of violating this section. In view 
of the evidence it is difficult to see how it could have done 
otherwise in respect to all of the defendants. By this simul- 
taneous finding of guilty of conspiracy of all of the defend- 
ants and guilty of violating 21 U.S.C. 174 by an act which 
was also an overt act of the conspiracy, it is clear that the 
jury found appellants Bryant and Brown guilty of con- 
spiring to violate 21 U.S.C. 174, the penalty for which is 
imprisonment for a maximum of 20 years. 

It is noteworthy that the problem posed by appellants 
was not raised until the day of the court’s charge to the 
jury. After a short oral argument the motion for sepa- 
rate findings on the conspiring count was denied. 
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CONCLUSION 
Wherefore, it is respectfully submitted the judgment of 
the District Court be affirmed. 


Davip C. AcHEson, 
United States Attorney. 


Cuazies T. Duncan, 
Danie, J. McTacve, 
Assistant United States Attorneys. 
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CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES INVOLVED 
Article I, Section 1, Constitution of the United States: 


‘<All legislative Powers herein granted shall be vested in 
a Congress of the United States, which shall consist of a 
Senate and House of Representatives :”’ 


Article III, Section 1, Constitution of the United States: 


““The judicial Power of the United States, shall be vested 
in one supreme Court, and in such inferior Courts as the 
Congress may from time to time ordain and establish. The 
Judges, both of the supreme and inferior Courts, shall hold 
their Offices during good Behavior, and shall, at stated 
Times, receive for their Services, a Compensation, which 
shall not be diminished during their Continuance in Office.’’ 


Title 18, United States Code, Section 371: 


“If two or more persons conspire either to commit any 
offense against the United States, or to defraud the United 
States, or any agency thereof in any manner or for any 
purpose, and one or more of such persons do any act to 
effect the object of the conspiracy, each shall be fined not 
more than $10,000 or imprisoned not more than five years, 
or both... (June 25, 1948, ch. 645, 62 Stat. 701.)” 


Title 18, United States Code, Section 1403: 


“‘(a) Whoever uses any communication facility in com- 
mitting or in causing or facilitating the commission of, or 
in attempting to commit, any act or acts constituting an 
offense or a conspiracy to commit an offense the penality 
for which is provided in— 


(1) subsection (a) or (b) of section 7237 of the In- 
ternal Revenue Code of 1954, 


(2) subsection (c), (hb), or (i) of section 2 of the 
Narcotic Drugs Import and Export Act, as amended 
(21 U.S.C. Sec. 174), or 


(3) the Act of July 11, 1941, as amended (21 U.S.C. 
Sec. 1842), 
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shall be imprisoned not less than two and not more than 
five years, and, in addition, may be fined not more than 
$5,000. Each separate use of a communication facility 
shall be a separate offense under this section. 


‘“(b) For purposes of this section, the term ‘‘communica- 
tion facility’? means any and all public and private instru- 
mentalities used or useful in the transmission of writings, 
signs, signals, pictures, and sounds of all kinds by mail, 
telephone, wire, radio, or other means of communication. 
(Added July 18, 1956, ch. 629, title I, § 201, 70 Stat. 573.)”” 


Title 21, United States Code, Section 174: 


‘‘Whoever fraudulently or knowingly imports or brings 
any narcotic drug into the United States or any territory 
under its control or jurisdiction, contrary to law, or re- 
ceives, conceals, buys, sells, or in, any manner facilitates the 
transportation, concealment, or sale of any such narcotic 
drug after being imported or brought in, knowing the same 
to have been imported or brought into the United States 
contrary to law, or conspires to commit any of such acts 
in violation of the laws of the United States, shall be im- 
prisoned not less than five or more than twenty years and, 
in addition, may be fined not more than $20,000. For a 
second or subsequent offense (as determined under section 
7237 (c) of the Internal Revenue Code of 1954), the offender 
shall be imprisoned not less than ten or more than forty 
years and, in addition, may be fined not more than $20,000. 


‘‘Whenever on trial for a violation of this section the de- 
fendant is shown to have or to have had possession of the 
narcotic drug, such possession shall be deemed sufficient 
evidence to authorize conviction unless the defendant ex- 
plains the possession to the satisfaction of the jury. 


‘‘For provision relating to sentencing, probation, ete., see 
section 7237 (d) of the Internal Revenue Code of 1954. (Feb. 
9, 1909, ch. 100 § 2 (c), 35 Stat. 614; Jan. 17, 1914, ch. 9, 38 
Stat. 275; May 26, 1922, ch. 202, $1, 42 Stat. 596; June 7, 
1924, ch. 352, 43 Stat. 57; Nov. 2, 1951; ch. 666, §§ 1, 5 (1), 
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65 Stat. 767; July 18, 1956, ch. 629, title I, § 105, 70 Stat. 
570.)”? 


Title 21, United States Code, Section 198: 


“For the purpose of any investigation which, in the opin- 
ion of the Secretary of the Treasury is necessary and proper 
to the enforcement of the laws of the United States relat- 
ing to narcotic drugs and marihuana, the Secretary of the 
Treasury is empowered to administer oaths and affirma- 
tions, subpena witnesses, compel their attendance, take evi- 
dence, and require the production of any records (includ- 
ing books, papers, documents, and tangible things which 
constitute or contain evidence) which the Secretary of the 
Treasury finds relevant or material to the investigation. 
The attendance of witnesses and the production of records 
may be required from any place in any State or in any 
Territory or other place subject to the jurisdiction of the 
United States at any designated place of hearing: Pro- 
vided, that a witness shall not be required to appear at any 
hearing distant more than one hundred miles from the place 
where he was served with subpena. Witnesses summoned 
by the Secretary of the Treasury shall be paid the same 
fees and mileage that are paid witnesses in the courts of 
the United States. (Aug. 11, 1955, ch. 800, § 1, 69 Stat. 684.) 
‘¢ A subpena of the Secretary of the Treasury may be served 
by any person designated in the subpena to serve it. Serv- 
iee upon a natural person may be made by personal delivery 
of the subpena to him. Service may be made upon a domes- 
tic or foreign corporation or upon a partnership or other 
unincorporated association which is subject to suit under 
a common name, by delivering the subpena to an officer, a 
managing or general agent, or to any other agent authorized 
by appointment or by law to receive service of process. 
The affidavit of the person serving the subpena entered on 
a true copy thereof by the person serving it shall be proof 
of service. (Aug. 11, 1955, ch. 800, § 2, 69 Stat. 685.) ...” 
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Title 26, United States Code, Section 4704(a): 
‘*(a) General requirement. 


It shall be unlawful for any person to purchase, sell, dis- 
pense, or distribute narcotic drugs except in the original 
stamped package or from the original stamped package; 
and the absence of appropriate taxpaid stamps from nar- 
cotic drugs shall be prima facie evidence of a violation of 
this subsection by the person in whose possession the same 
may be found... (Aug. 16, 1954, 9:45 a.m., E.D.T., ch. 736, 
68A Stat. 550, amended Aug. 31, 1954, ch. 1147, § 8, 68 Stat. 
1004.) ”’ 


Title 26, United States Code, Section 4705(a): 
“*(a) General requirement 


It shall be unlawful for any person to sell, barter, exchange, 
or give away narcotic drugs except in pursuance of a written 
order of the person to whom such article is sold, bartered, 
exchanged, or given, on a form to be issued in blank for that 
purpose by the Secretary or his delegate. . . . 


(Aug. 16, 1954, 9:45 am., E.D.T., ch. 736, 68A. Stat. 551, 
amended Aug. 31, 1954, ch. 1147, §§ 6, 7, 68 Stat. 1003; Aug. 
1, 1956, ch. 852, § 12 (c), 70 Stat. 909.) ”’ 


Title 26, United States Code, Section 7237 (a), (b), and (d): 


‘“(a) Where no specific penalty is otherwise provided. 


Whoever commits an offense, or conspires to commit an 
offense, described in part I or part II of subchapter A of 
chapter 39 for which no specific penalty is otherwise pro- 
vided, shall be imprisoned not less than 2 or more than 10 
years and, in addition, may be fined not more than $20,000. 
For a second offense, the offender shall be imprisoned not 
less than 5 or more than 20 years and, in addition, may be 
fined not. more than $20,000. For a third or subsequent 
offense, the offender shall be imprisoned not less than 10 
or more than 40 years and, in addition, may be fined not 
more than $20,000. 
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‘¢(b) Sale or other transfer without written order. 


Whoever commits an offense, or conspires to commit an 
offense, described in section 4705 (a) or section 4742 (a) 
shall be imprisoned not less than 5 or more than 20 years 
and, in addition, may be fined not more than $20,000. For 
a second or subsequent offense, the offender shall be im- 
prisoned not less than 10 or more than 40 years and, in 
addition, may be fined not more than $20,000. If the of- 
fender attained the age of 18 before the offense and— 


(1) the offense consisted of the sale, barter, exchange, 
giving away, or transfe rof any narcotic drug or marihuana 
to a person who had not attained the age of 18 at the time 
of such offense, or 


(2) the offense consisted of a conspiracy to commit an 
offense described in paragraph (1), 
the offender shall be imprisoned not less than 10 or more 
than 40 years and, in addition, may be fined not more than 
$20,000. .. . 


*<(d) No suspension of sentence; no probation; etc. 


Upon conviction— 


(1) of any offense the penalty for which is provided in 
subsection (b) of this section, subsection (c), (h), or (i) 
of section 2 of the Narcotic Drugs Import and Export Act, 
as amended, or such Act of July 11, 1941, as amended, or 


(2) of any offense the penalty for which is provided in 
subsection (a) of this section, if it is the offender’s 
second or subsequent offense, 


the imposition or execution of sentence shall not be sus- 
pended, probation shall not be granted, section 4202 of 
title 18 of the United States Code shall not apply, and 
the Act of July 15, 1932 (47 Stat. 696; D.C. Code 24-201 
and following), as amended, shall not apply... . 


(Aug. 16, 1954, 9:45 am., E.D.T., ch. 736. 68A Stat. 860, 


amended Jan. 20, 1955, ch. 1, 69 Stat. 3; July 18, 1956, 
ch. 629, title I, §103, 70 Stat. 568.)’’ 
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Title 28, United States Code, Section 211, as amended: 


‘“‘The President shall appoint, by and with the advice and 
consent of the Senate, a Chief judge and four associate 
judges who shall constitute a court of record known as 
the United States Court of Customs and Patent Appeals. 
Such court is hereby declared to be a court established 
under article III of the Constitution of the United States.’’ 


Title 28, United States Code, Section 294(d): 


‘¢(d) The Chief Justice of the United States shall maintain 
a roster of retired judges of the United States who are 
willing and able to undertake special judicial duties from 
time to time outside their own circuits, in the case of a 
retired circuit or district judge, or in a court other than 
their own, in the case of other retired judges, which 
roster shall be known as the roster of senior judges. Any 
such retired judge of the United States may be designated 
and assigned by the Chief Justice to perform such judicial 
duties as he is willing and able to undertake in a Court 
outside his own circuit, in the case of a retired circuit or 
district judge, or in a court other than his own, in the case 
of any other retired judge of the United States. Such desig- 
nation or assignment to a court of appeals or district court 
shall be made upon the presentation of a certificate of 
necessity by the Chief Judge or circuit justices of the 
circuit wherein the need arises and to any other Court 
of the United States upon the presentation of a certifi- 
cate of necessity by the Chief Judge of such court. No 
such designation or assignment shall be made to the 
Supreme Court.’? (As amended July 9, 1956, C. 517, 
sec. 1(c), 70 Stat 497; Aug. 29, 1957, Pub. L. 85-219, 
71 Stat. 495; Aug. 25, 1958, Pub. L. 85-755, Sec. 5, 72 
Stat. 849.)”’ 


Title 47, United States Code, Section 605: 


‘‘No person receiving or assisting in receiving, or trans- 
mitting, or assisting in transmitting, any interstate or 
foreign communication by wire or radio shall divulge or 
publish the existence, contents, substance, purport, effect, 
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or meaning thereof, except through authorized channels 
of transmission or reception, to any person other than the 
addressee, his agent, or attorney, or to a person employed 
or authorized to forward such communication to its desti- 
nation, or to proper accounting or distributing officers 
of the various communicating centers over which the com- 
munication may be passed, or to the master of a ship under 
whom he is serving, or in response to a subpena issued by a 
court of competent jurisdiction, or on demand of other law- 
ful authority; and no person not being authorized by the 
sender shall intercept any communication and divulge 
or publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication to 
any person; and no person not being entitled thereto 
shall receive or assist in receiving any interstate or 
foreign communication by wire or radio and use the same 
or any information therein contained for his own benefit 
or for the benefit of another not entitled thereto; and no 
person having received such intercepted communication 
or having become acquainted with the contents, substance, 
purport, effect, or meaning of the same or any part thereof, 
knowing that such information was so obtained, shall 
divulge or publish the existence, contents, substance, pur- 
port, effect, or meaning of the same or any part thereof, or 
use the same or any information therein contained for his 
own benefit or for the benefit of another not entitled there- 
to: Provided, That this section shall not apply to the receiv- 
ing, divulging, publishing, or utilizing the contents of any 
radio communication broadcast, or transmitted by ama- 
teurs or others for the use of the general public, or 
relating to ships in distress. (June 19, 1934, ch. 652, §605, 
48 Stat. 1103.)”’ 


Rule 30, Federal Rules of Criminal Procedure: 


‘¢ At the close of the evidence or at such earlier time during 
the trial as the court reasonably directs, any party may 
file written requests that the Court instruct the jury on 
the law as set forth in the requests. At the same time 
copies of such requests shall be furnished to adverse 
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parties. The court shall inform counsel of its proposed 
action upon the requests prior to their arguments to the 
jury, but the court shall instruct the jury after the argu- 
ments are completed. No party may assign as error any 
portion of the charge or omission therefrom unless he 
objects thereto before the jury retires to consider its 
verdict, stating distinctly the matter to which he objects 
and the grounds of his objection. Opportunity shall be 
given to make the objection out of the hearing of the jury.”’ 
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SUPPLEMENTAL APPENDIX 


Usrrep Srates Disteicr Count ror THE District oF 
CoLuMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on April 28, 1960, Sworn in on 
May 3, 1960 


Criminal No. 552-60 
Grand Jury Nos. 675-60, 674-60, 654-60 


Violations: 18 U.S.C. 371, 26 U.S.C. 4705(a), 4704(a), 21 
US.C. 174 


(Conspiracy to commit offenses against the United States; 
Sale, possession and importation of narcotics) 


Ture Unrrep Srates or AMERICA, 
v. 


Joux T. Brows, Harotp Foster, Gzorce C. Carrer, Syz- 
vesten Wattace, Bexsamix T. THornton, Cuartzs J. 
Tuorntox, Cartron Bryant, Exisworta Hoiiman. 


The Grand Jury charges: 


Commencing on or about November 7, 1959, and con- 
tinuously to the date of the return of this indictment, 
within the District of Columbia, and at other places un- 
known to the Grand Jury, John T. Brown, George C. 
Carter, Benjamin T. Thornton, Charles J. Thornton, Carl- 
ton Bryant and Ellsworth Hollman, the defendants herein, 
and Harold Foster, Sylvester Wallace and Carl A. Holmes 
named herein as co-conspirators but not as defendants, 
and divers other persons unknown to the Grand Jury, 
unlawfully, feloniously, wilfully and knowingly did com- 
bine, conspire, confederate and agree together and with 
each other to commit offenses against the laws of the 
United States, and to defraud the United States, that is, 
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in violation of Title 18, United States Code, Section 1403; 
Title 26, United States Code, Sections 4705(a), 4704(a), 
and Title 21, United States Code, Section 174. 

It was a part of said conspiracy that said defendants 
and co-conspirators did use various telephonic and tele- 
graphic communication facilities in violation of Title 18, 
United States Code, Section 1403. 

It was a part of said conspiracy that said defendants 
and co-conspirators did sell, barter, exchange and give 
away quantities of a narcotic drug, that is, heroin hydro- 
chloride, not in pursuance of written orders, written for 
that purpose, as provided by law, in violation of Title 26, 
United States Code, Section 4705(a). 

It was a part of said conspiracy that said defendants 
and co-conspirators purchased, sold, dispensed and dis- 
tributed, not in the original stamped package, and not from 
the original stamped package, quantities of a narcotic drug, 
that is, heroin hydrochloride, in violation of Title 26, 
United States Code, Section 4704(a). 


It was a part of said conspiracy that said defendants 
and co-conspirators facilitated the concealment and sale 
of a narcotic drug, that is, heroin hydrochloride, after 
said heroin hydrochloride had been imported, with the 
knowledge of said defendants and co-conspirators, into the 
United States contrary to law, in violation of Title 21, 
United States Code, Section 174. 


Overt Acts 


At the times and places hereinafter mentioned, within 
the District of Columbia, the said defendants and co-con- 
spirators committed, among others, the following overt 
acts in furtherance of said conspiracy and to effect the 
objects thereof: 


1. On or about November 7, 1959, within the District 
of Columbia, the defendant Charles J. Thornton and co- 
conspirator Carl A. Holmes had a conversation. 

2. During the month of December, 1959, the exact date 
being unknown to the Grand Jurors, within the District 
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of Columbia, the defendants Charles J. Thornton and 
Benjamin T. Thornton had a conversation with co-con- 
spirator Harold Foster. 

3. On or about December 11, 1959, Vincent Lozowicki 
and the defendant Ellsworth Hollman entered the Dis- 
trict of Columbia. 

4, On or about December 11, 1959, within the District 
of Columbia, Vincent Lozowicki and the defendant Ells- 
worth Hollman met the co-conspirator Sylvester Wallace. 

5. On or about December 11, 1959, within the District 
of Columbia, the co-conspirator Sylvester Wallace gave 
the defendant Ellsworth Hollman approximately 60 cap- 
sules of a narcotic drug, that is, heroin hydrochloride. 

6. On or about December 24, 1959, within the District 
of Columbia, the defendant Carlton Bryant sent a Western 
Union money order in the sum of $300.00 to the defendant 
John T. Brown at 200 W. 90th Street, New York City, 
New York. 

7. On or about December 26, 1959, the defendant John 
T. Brown made a telephone call from Roy’s Plaza Hotel, 
2114 Fifth Avenue, New York City, New York to the resi- 
dence of the defendant Charles J. Thornton, 1271 Meigs 
Place, N.E., Washington, D. C. 

8. On or about December 31, 1959, the defendant John 
T. Brown telephoned the residence of the defendant Charles 
J. Thornton, who resides in the District of Columbia. 

9. On or about January 6, 1960, within the District of 
Columbia, the co-conspirator Carl A. Holmes had a con- 
versation with the defendant Carlton Bryant. 

10. On or about January 6, 1960, within the District of 
Columbia, the defendants Charles J. Thornton, Carlton 
Bryant and the co-conspirator Carl A. Holmes had a con- 
versation. 

11. On or about January 13, 1960, within the District 
of Columbia, the co-conspirator Sylvester Wallace met the 
co-conspirator Harold Foster. 

12. On or about February 16, 1960, within the District 
of Columbia, the defendants Charles J. Thornton and Ben- 
jamin T. Thornton delivered 105 capsules of a narcotic 
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drug, that is, heroin hydrochloride, to the co-conspirator 
Harold Foster. 

13. On or about February 25, 1960, within the District 
of Columbia, Cleophus A. Robinson, II, met the defendant 
George C. Carter. 

14. On or about March 4, 1960, within the District of 
Columbia, the co-conspirator Harold Foster, met the de- 
fendant Benjamin T. Thornton. 

15. On or about March 11, 1960, within the District of 
Columbia, Cleophus A. Robinson, II, met the defendant 
George C. Carter and the co-conspirator Harold Foster. 

16. On or about April 29, 1960, within the District of 
Columbia, the defendants Benjamin T. Thornton, George 
C. Carter and co-conspirator Harold Foster had a con- 
versation. 

17. On or about May 2, 1960, the defendant Charles J. 
Thornton sent a telegram from the District of Columbia 
to the defendant John T. Brown at 200 W. 90th Street, 
New York City, New York. 


18. On or about May 3, 1960, within the District of 
Columbia, the defendant George C. Carter received ap- 
proximately 330 capsules of a narcotic drug, that is, heroin 
hydrochloride, from the defendant Charles J. Thornton. 


Seconp Count: 


On or about December 11, 1959, within the District of 
Columbia, Ellsworth Hollman did sell, barter, exchange 
and give away to Vincent Lozowicki a narcotic drug, that 
is, 50 capsules containing a mixture totaling about 2.47 
grams of heroin hydrochloride, milk sugar and mannitol, 
not in pursuance of a written order, written for that pur- 
pose, from the said Vincent Lozowicki, as provided by law. 


Turmp Count: 


On or about December 11, 1959, within the District of 
Columbia, Ellsworth Hollman, purchased, sold, dispensed 
and distributed, not in the original stamped package and 
not from the original stamped package, a narcotic drug, 
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that is, 50 capsules containing a mixture totaling about 
2.47 grams of heroin hydrochloride, milk sugar and man- 
nitol, This is the same heroin hydrochloride which is 
mentioned in the second count of this indictment. 


Fount Count: 


On or about December 11, 1959, within the District of 
Columbia, Ellsworth Hollman facilitated the concealment 
and sale of a narcotic drug, that is, 50 capsules containing 
a mixture totaling about 2.47 grams of heroin hydrochloride, 
milk sugar and mannitol, after said heroin hydrochloride 
had been imported, with the knowledge of Ellsworth Holl- 
man into the United States contrary to law. This is the 
same heroin hydrochloride which is mentioned in the sec- 
ond and third counts of this indictment. 


Frere Count: 


On or about January 8, 1960, within the District of Colum- 
bia, Sylvester Wallace did sell, barter, exchange and give 


away to Cleophus A. Robinson, II, a narcotic drug, that is, 
150 capsules containing a mixture totaling about 7.47 grams 
of heroin hydrochloride, quinine hydrochloride and milk 
sugar, not in pursuance of a written order, written for that 
purpose, from the said Cleophus A. Robinson, II, as pro- 
vided by law. 


Sra Count: 


On or about January 8, 1960, within the District of Colum- 
bia, Sylvester Wallace purchased, sold, dispensed and dis- 
tributed, not in the original stamped package and not from 
the original stamped package, a narcotic drug, that is, 150 
capsules containing a mixture totaling about 7.47 grams of 
heroin hydrochloride, quinine hydrochloride and milk sugar. 
This is the same heroin hydrochloride which is mentioned 
in the fifth count of this indictment. 


SzeventH Count: 


On or about January 8, 1960, within the District of Colum- 
bia, Sylvester Wallace facilitated the concealment and sale 
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of a narcotic drug, that is, 150 capsules-containing a mix- 
ture totaling about 7.47 grams of heroin hydrochloride, 
quinine hydrochloride and milk sugar, after said heroin 
hydrochloride had been imported, with the knowledge of 
Sylvester Wallace, into the United States contrary to law. 
This is the same heroin hydrochloride which is mentioned 
in the fifth and sixth counts of this indictment. 


Eicuta Count: 


On or about January 13, 1960, within the District of Co- 
lambia, Sylvester Wallace did sell, barter, exchange and 
give away to Cleophus A. Robinson, II, a narcotic drug, that 
is, 237 capsules containing a mixture totaling about 17.28 
grams of heroin hydrochloride, quinine hydrochloride, milk 
sugar and mannitol, not in pursuance of a written order, 
written for that purpose, from the said Cleophus A. Robin- 
son, II, as provided by law. 


Nuvrx Count: 


On or about January 13, 1960, within the District of Co- 
lumbia, Sylvester Wallace purchased, sold, dispensed and 
distributed, not in the original stamped package and not 
from the original stamped package, a narcotic drug, that 
is, 237 capsules containing a mixture totaling about 17.28 
grams of heroin hydrochloride, quinine hydrochloride, milk 
sugar and mannitol. This is the same heroin hydrochloride 
which is mentioned in the eighth count of this indictinent. 


TentH Count: 


On or about January 13, 1960, within the District of Co- 
lumbia, Sylvester Wallace facilitated the concealment and 
sale of a narcotic drug, that is, 237 capsules containing a 
mixture totaling about 17.28 grams of heroin hydrochloride, 
quinine hydrochloride, milk sugar and mannitol, after said 
heroin hydrochloride had been imported, with the knowledge 
of Sylvester Wallace, into the United States contrary to 
law. This is the same heroin hydrochloride which is men- 
tioned in the eighth and ninth counts of this indictment. 
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Exzventa Count: 


On or about January 22, 1960, within the District of Co- 
lumbia, Sylvester Wallace did sell, barter, exchange and 
give away to Cleophus A. Robinson, II, a narcotic drug, 
that is, 42 capsules containing a mixture totaling about 1.9 
grams of heroin hydrochloride, quinine hydrochloride, milk 
sugar and mannitol, not in pursuance of a written order, 
written for that purpose, from the said Cleophus A. Robin- 
son, I, as provided by law. 


TweLrtH Count: 


On or about January 22, 1960, within the District of 
Columbia, Sylvester Wallace purchased, sold, dispensed 
and distributed, not in the original stamped package and 
not from the original stamped package, a narcotic drug, 
that is, 42 capsules containing a mixture totaling about 
1.9 grams of heroin hydrochloride, quinine hydrochloride, 
milk sugar and mannitol. This is the same heroin hydro- 
chloride which is mentioned in the eleventh count of this 
indictment. 


TumreentaH Count: 


On or about January 22, 1960, within the District of 
Columbia, Sylvester Wallace facilitated the concealment 
and sale of a narcotic drug, that is, 42 capsules containing 
a mixture totaling about 1.9 grams of heroin hydrochloride, 
quinine hydrochloride, milk sugar and mannitol, after said 
heroin hydrochloride had been imported, with the knowl- 
edge of Sylvester Wallace, into the United States contrary 
to law. This is the same heroin hydrochloride which is 
mentioned in the eleventh and twelfth counts of this in- 
dictment. 


FourrgentH Count: 


On or about February 16, 1960, within the District of 
Columbia, Sylvester Wallace did sell, barter, exchange 
and give away to Cleophus A. Robinson, II, a narcotic 
drug, that is, 105 capsules containing a mixture totaling 
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about 7.5 grams of heroin hydrochloride, quinine hydro- 
chloride and milk sugar, not in pursuance of a written 
order, written for that purpose, from the said Cleophus 
A. Robinson, I, as provided by law. 


Firreenta Count: 


On or about February 16, 1960, within the District of 
Columbia, Sylvester Wallace purchased, sold, dispensed 
and distributed, not in the original stamped package and 
not from the original stamped package, a narcotic drug, 
that is, 105 capsules containing a mixture totaling about 
7.5 grams of heroin hydrochloride, quinine hydrochloride 
and milk sugar. This is the same heroin hydrochloride 
which is mentioned in the fourteenth count of this indict- 
ment. 


SrxteenteH Count: 


On or about February 16, 1960, within the District of 
Columbia, Sylvester Wallace facilitated the concealment 


and sale of a narcotic drug, that is, 105 capsules containing 
a mixture totaling about 7.5 grams of heroin hydrochloride, 
quinine hydrochloride and milk sugar, after said heroin 
hydrochloride had been imported, with the knowledge of 
Sylvester Wallace, into the United States contrary to law. 
This is the same heroin hydrochloride which is mentioned 
in the fourteenth and fifteenth counts of this indictment. 


SEVENTEENTH CouUNT: 


On or about February 16, 1960, within the District of 
Columbia, Charles J. Thornton and Benjamin T. Thornton 
did sell, barter, exchange and give away to Harold Foster 
a narcotic drug, that is, 105 capsules containing a mixture 
totaling about 7.5 grams of heroin hydrochloride, quinine 
hydrochloride and milk sugar, not in pursuance of a written 
order, written for that purpose, from Harold Foster, as 
provided by law. This is the same heroin hydrochloride 
which is mentioned in the fourteenth, fifteenth and sixteenth 
counts of this indictment. 
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ExcurzentH Count: 


On or about February 16, 1960, within the District of 
Columbia, Charles J. Thornton and Benjamin T. Thornton 
purchased, sold, dispensed and distributed, not in the origi- 
nal stamped package and not from the original stamped 
package, a narcotic drug, that is, 105 capsules containing 
a mixture totaling about 7.5 grams of heroin hydrochloride, 
quinine hydrochloride and milk sugar. This is the same 
heroin hydrochloride which is mentioned in the fourteenth, 
fifteenth, sixteenth and seventeenth counts of this indict- 
ment. 


NuxerzentH Count: 


On or about February 16, 1960, within the District of 
Columbia, Charles J. Thornton and Benjamin T. Thornton 
facilitated the concealment and sale of a narcotic drug, 
that is, 105 capsules containing a mixture totaling about 
7.5 grams of heroin hydrochloride, quinine hydrochloride 
and milk sugar, after said heroin hydrochloride had been 


imported, with the knowledge of Charles J. Thornton and 
Benjamin T. Thornton, into the United States contrary 
to law. This is the same heroin hydrochloride which is 
mentioned in the fourteenth, fifteenth, sixteenth, seven- 
teenth and eighteenth counts of this indictment. 


TwentietH Count: 


On or about February 25, 1960, within the District of 
Columbia, George C. Carter and Harold Foster, did sell, 
barter, exchange and give away to Cleophus A. Robinson, 
Il, a narcotic drug, that is, 250 capsules containing a mix- 
ture totaling about 16.57 grams of heroin hydrochloride, 
quinine hydrochloride, milk sugar and mannitol, not in 
pursuance of a written order, written for that purpose, 
from the said Cleophus A. Robinson, II, as provided by 
law. 
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Twenty-First Count: 


On or about February 25, 1960, within the District of 
Columbia, George C. Carter and Harold Foster purchased, 
sold, dispensed and distributed, not in the original stamped 
package and not from the original stamped package, a 
narcotic drug, that is, 250 capsules containing a mixture 
totaling about 16.57 grams of heroin hydrochloride, quinine 
hydrochloride, milk sugar and mannitol. This is the same 
heroin hydrochloride which is mentioned in the twentieth 
count of this indictment. 


Twenty-Seconp Count: 


On or about February 25, 1960, within the District of 
Columbia, George C. Carter and Harold Foster facilitated 
the concealment and sale of a narcotic drug, that is, 250 
capsules containing a mixture totaling about 16.57 grams 
of heroin hydrochloride, quinine hydrochloride, milk sugar 
and mannitol, after the said heroin hydrochloride had been 
imported, with the knowledge of George C. Carter and 


Harold Foster, into the United States contrary to law. 
This is the same heroin hydrochloride which is mentioned 
in the twentieth and twenty-first counts of this indictment. 


Twenty-Tump Count: 


On or about February 25, 1960, within the District of 
Columbia, Charles J. Thornton and Benjamin T. Thornton 
did sell, barter, exchange and give away to Harold Foster 
a narcotic drug, that is, 250 capsules containing a mixture 
totaling about 16.57 grams of heroin hydrochloride, quinine 
hydrochloride, milk sugar and mannitol, not in pursuance 
of a written order, written for that purpose, from the said 
Harold Foster, as provided by law. This is the same heroin 
hydrochloride which is mentioned in the twentieth, twenty- 
first and twenty-second counts of this indictment. 
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Twenty-FourrH Count: 


On or about February 25, 1960, within the District of 
Columbia, Charles J. Thornton and Benjamin T. Thornton 
purchased, sold, dispensed and distributed, not in the origi- 
nal stamped package and not from the original stamped 
package, a narcotic drug, that is, 250 capsules containing 
a mixture totaling about 16.57 grams of heroin hydro- 
chloride, quinine hydrochloride, milk sugar and mannitol. 
This is the same heroin hydrochloride which is mentioned 
in the twentieth, twenty-first, twenty-second and twenty- 
third counts of this indictment. 


Twenty-Firrta Count: 


On or about February 25, 1960, within the District of 
Columbia, Charles J. Thornton and Benjamin T. Thornton 
facilitated the concealment and sale of a narcotic drug, 
that is, 250 capsules containing a mixture totaling about 
18.21 grams of heroin hydrochloride, quinine hydrochloride, 
milk sugar and mannitol, after said heroin hydrochloride 


had been imported, with the knowledge of Charles J. 
Thornton and Benjamin T. Thornton, into the United 
States contrary to law. This is the same heroin hydro- 
cbloride which is mentioned in the twentieth, twenty-first, 
twenty-second, twenty-third and twenty-fourth counts of 
this indictment. 


Twentry-Smaru Count: 


On or about March 4, 1960, within the District of 
Columbia, Harold Foster did sell, barter, exchange and 
give away to Cleophus A. Robinson, II, a narcotic drug, 
that is, 250 capsules containing a mixture totaling about 
18.21 grams of heroin hydrochloride, quinine hydrochloride 
and milk sugar, not in pursuance of a written order, writ- 
ten for that purpose, from the said Cleophus A. Robinson, 
Tl, as provided by law. 
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Twenty-Seventh Count: 


On or about March 4, 1960, within the District of 
Columbia, Harold Foster purchased, sold, dispensed and 
distributed, not in the original stamped package and 
not from the original stamped package, a narcotic drug, 
that is, 250 capsules containing a mixture totaling about 
18.21 grams of heroin hydrochloride, quinine hydrochloride 
and milk sugar. This is the same heroin hydrochloride 
which is mentioned in the twenty-sixth count of this in- 
dictment. 


Twenty-Eicuta Count: 


On or about March 4, 1960, within the District of 
Columbia, Harold Foster facilitated the concealment and 
sale of a narcotic drug, that is, 250 capsules, containing a 
mixture totaling about 18.21 grams of heroin hydro- 
chloride, quinine hydrochloride and milk sugar, after said 
heroin hydrochloride had been imported, with the knowl- 
edge of Harold Foster, into the United States contrary to 


law. This is the same heroin hydrochloride which is men- 
tioned in the twenty-sixth and twenty-seventh counts of 
this indictment. 


Twenty-Ninta Count: 


On or about March 4, 1960, within the District of 
Columbia, Charles J. Thornton and Benjamin T. Thornton 
did sell, barter, exchange and give away to Harold Foster 
a narcotic drug, that is, 250 capsules containing a mixture 
totaling about 18.21 grams of heroin hydrochloride, quinine 
hydrochloride and milk sugar, not in pursuance of a written 
order, written for that purpose, from the said Harold 
Foster, as provided by law. This is the same heroin hydro- 
chloride which is mentioned in the twenty-sixth, twenty- 
seventh, and twenty-eighth counts of this indictment. 


TumrietH Count: 


On or about March 4, 1960, within the District of 
Columbia, Charles J. Thornton and Benjamin T. Thornton 
purchased, sold, dispensed and distributed, not in the 
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original stamped package, and not from the original 
stamped package, a narcotic drug, that is, 250 capsules 
containing a mixture totaling about 18.21 grams of heroin 
hydrochloride, quinine hydrochloride and milk sugar. This 
is the same heroin hydrochloride which is mentioned in the 
twenty-sixth, twenty-seventh, twenty-eighth and twenty- 
ninth counts of this indictment. 


Turmrty-Fimsr Count: 


On or about March 4, 1960, within the District of 
Columbia, Charles J. Thornton and Benjamin T. Thornton 
facilitated the concealment and sale of a narcotic drug, 
that is, 250 capsules containing a mixture totaling about 
18.21 grams of heroin hydrochloride, quinine hydrochloride 
and milk sugar, after said heroin hydrochloride had been 
imported, with the knowledge of Charles J. Thornton and 
Benjamin T. Thornton, into the United States contrary to 
law. This is the same heroin hydrochloride which is men- 
tioned in the twenty-sixth, twenty-seventh, twenty-eighth, 
twenty-ninth and thirtieth counts of this indictment. 


Tumry-Seconp Count: 


On or about March 11, 1960, within the District of 
Columbia, George C. Carter and Harold Foster did sell, 
barter, exchange and give away to Cleophus A. Robinson, 
TI, a narcotic drug, that is, 250 capsules containing a mix- 
ture totaling about 14.48 grams of heroin hydrochloride, 
quinine hydrochloride, milk sugar and mannitol, not in 
pursuance of a written order, written for that purpose, 
from the said Cleophus A. Robinson, II, as provided by law. 


Tamry-Tump Count: 


On or about March 11, 1960, within the District of 
Columbia, George C. Carter and Harold Foster purchased, 
sold, dispensed and distributed, not in the original stamped 
package and not from the original stamped package, a nar- 
cotic drug, that is, 250 capsulse containing a mixture 
totaling about 14.48 grams of heroin hydrochloride, quinine 


55 


hydrochloride, milk sugar and mannitol. This is the same 
heroin hydrochloride which is mentioned in the thirty- 
second count of this indictment. 


Turery-FourtH Count: 


On or about March 11, 1960, within the District of 
Columbia, George C. Carter and Harold Foster facilitated 
the concealment and sale of a narcotie drug, that is, 250 
capsules containing a mixture totaling about 14.48 grams 
of heroin hydrochloride, quinine hydrochloride, milk sugar 
and mannitol, after said heroin hydrochloride had been 
imported, with the knowledge of George C. Carter and 
Harold Foster, into the United States contrary to law. 
This is the same heroin hydrochloride which is mentioned 
in the thirty-second and thirty-third counts of this indict- 
ment. 


Turmry-Firre Count: 


On or about March 11, 1960, within the District of 
Columbia, Charles J. Thornton and Benjamin T. Thornton 
did sell, barter, exchange and give away to Harold Foster, 
a narcotic drug, that is, 250 capsules containing a mixture 
totaling about 14.48 grams of heroin hydrochloride, qui- 
nine hydrochloride, milk sugar and mannitol, not in pur- 
suance of a written order, written for that purpose, from 
the said Harold Foster, as provided by law. This is the 
same heroin hydrochloride which is mentioned in the thirty- 
second, thirty-third, and thirty-fourth counts of this in- 
dictment. 


Turry-Sure Count: 


On or about March 11, 1960, within the District of 
Columbia, Charles J. Thornton and Benjamin T. Thornton 
purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original 
stamped package, a narcotic drug, that is, 250 capsules 
containing a mixture totaling about 14.48 grams of heroin 
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hydrochloride, quinine hydrochloride, milk sugar and man- 
nitoL This is the same heroin hydrochloride which is 
mentioned in the thirty-second, thirty-third, thirty-fourth 
and thirty-fifth counts of this indictment. 


Turmry-Sevento Count: 


On or about March 11, 1960, within the District of 
Columbia, Charles J. Thornton and Benjamin T. Thornton 
facilitated the concealment and sale of a narcotic drug, 
that is, 250 capsules containing a mixture totaling about 
14.48 grams of heroin hydrochloride, quinine hydrochloride, 
milk sugar and mannitol, after said heroin hydrochloride 
had been imported, with the knowledge of Charles J. 
Thornton and Benjamin T. Thornton, into the United 
States contrary to law. This is the same heroin hydro- 
chloride which is mentioned in the thirty-second, thirty- 
third, thirty-fourth, thirty-fifth, and thirty-sixth counts of 
this indictment. 


? 
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MEMORANDUM OF 
ROGER ROBB AND JOHN L. LASKEY, 
AMICI CURIAE 
This matter comes before the Court on a motion to admit the 


defendants to bail, pursuant to Rule 46(a)(2) of the Federal Rules of 


Criminal Procedure and Rule 33(f) of the Rules of this court 2/ 


The Court has invited, but not restricted, the attention of 
counsel to the question whether this Court may as a matter of power, or 
should as a matter of policy, upon a motion for bail in this Court, 
direct the District Court to transmit to this Court all material,. includ- 
ing material received in confidence, such as presentence and probation 


reports, which was before the District Court when it considered and 


1/ In our view this is an original proceeding, and not an appeal from 
an order of the District Court. It appears to the amici that if the 
order of the trial judge denying bail were under review, the situa- 
tion here would be analogous to a case in which the propriety of a 
trial judge's action in granting or denying a motion for a new trial 
was in question, In such a case, the order of the trial judge would 
stand unless an abuse of discretion were shown. But in either case -- 
whether this is an original proceeding or a review of the order of 
the court below -- our conclusions on the question posed by this 
court would be the same, 


passed upon 2 motion for bail in the cause, sending under seal all such 
material, if any, received by it in confidence. 

Assuming thet the appeal is not frivolous or taken for delay, the 
motion confronts this Court with various questions or issues of fact. In 
determining whether bail should be allowed, the Court must consider (1) 
whether the safety of the community would be jeopardized; and (2) whether 
there is likelihood of appellants fleeing or going into hiding. If bail 
is allowed, the Court will then consider with respect to the amount thereof 
(1) the nature and circumstances of the offense charged; (2) the weight of 
the evidence; (3) the financial ability of the appellants to give bail; and 
(4) the character of the appellants. Rule 38(£) (6), Rules of the United 
States Court of Appeals for the District of Columbia Circuit. 

In its determination of the issues of fact raised by the motion, 
the Court may and should exercise @ sound discretion. United States v. 
Wilson, 257 F.2d 796 (CCA 2, 1958); United States v. Allied Stevedoring 
Corporation, 235 F.2d 909 (CCA 2, 1956); United States v. Allied Stevedoring 
Corporation, 143 F. Supp. 947 (@.C., S.D.N.Y., 1956); Ward v. United States, 
1 L ed 24 25, 76 S Ct 1063 (1956); United States v. Motlow, 10 F.2d 657, 663 
(Butler, J., sitting es Circuit Justice, CCA 7, 1926); United States v. 
Williams, 253 F.2d 144 (CCA 7, 1958); see United States v. Iacullo, 225 F.2d 
458 (CCA 7, 1955). Much weight should, of course, be accorded to the fact 
that the triel judge who heard the evidence has denied bail, Fiano v. 
United Stetes, 259 F.2d 135 (CCA 9, 1958); Esters v. United States, 255 F.2d 
63 (CCA 8, 1958); Di Candia v. United States, 2 L ed 2d 410, 78 S Ct 


361 (1958). Moreover, in the event thet the grounds upon which the district 


judge rested bis order denying bail do not appear with sufficient clarity 


and detail, it is proper for this Court to remand the matter to him for 


Pia 


further consideration and further statement of his reasons, in order that 
this Court may be fully advised. United States v. Williams, 253 F.2a 144 
(CCA 7, 1958); Esters v. United States, 255 F.2d 63 (CCA 8, 1958); Fiano v. 
United States, 259 F.2d 135 (CCA 9, 1958). These cases establish, however, 
that the independent obligation rests upon this Court to determine whether 
or not bail should be granted. 

Thus, the fundamental question is presented: What information 
may properly be considered by this Court as a basis for its judgment on the 
questions of fact raised by the motion for bail; and, in particular, may this 
Court base its findings and judgment on these questions in whole or in part 
upon a confidential presentence or probation report which is not disclosed 
to the appellants. 

It is settled that due process of law is not violated when a trial 
judge, in imposing sentence, gives consideration to information contained in 
a probation report which is not subject to examination by the defendant. 
Williams v. New York, 337 U.S. 241 (1949). It appears to the amici, however, 
that there is an important distinction between the use of confidential pre- 
sentence or probation reports for the purpose of fixing sentence and the 
use of such material as a basis for granting or denying bail. In imposing 
sentence, the trial judge has absolute discretion within the statutory limits 
provided by Congress. He may impose a minimum sentence, or a maximum sentence, 
without assigning any reason whatever in either case. As the Supreme Court 
said in the Williams case (337 U.S, 241, 252): | 


“No federal constitutional objection would have been possible 
if the judge here had sentenced appellant to death because 
appellant's trial manner impressed the judge that appellant 
was a bad risk for society, or if the judge had sentenced 
him to death giving no reason at all." 


In passing upon a motion for bail, however, this Court must make petgnasce 


upon issues of fact and these judgments must be supported by reasons 


a ee 


sufficient to demonstrate that in exercising its discretion the Court has 


not acted arbitrarily. There must be findings upon the issues, and these 


findings must be supported by facts. As this Court said in ruling upon a 
motion to revoke or modify an order admitting an appeallant to bail 
(Christoffel v. United States, 89 App. D.C. 341, 347, 196 F.2d 560 (1951)): 
“The courts have, of course, power to revoke an order 
admitting to bail, This is expressly provided for in Rule 
46. The power to revoke implies also the power to modify. 
But neither revocation of an order admitting to bail nor 
modification of the terms thereof is to be arbitrarily done. 
Proper showing of a reason for revocation or modification 
must be made. 


xk 


" ..- The decision of the court to admit Christoffel 

to beil having been duly reached and the conditions of bail 

having been duly considered and defined, the court cannot 

properly revoke the order or by modification add to the 
conditions defined therein except upon a showing of the 

existence of factors which may lessen the dependability of 

the appearance of Christoffel when required to appear." 

It appears to the amici that a decision on a motion for bail based 
upon undisclosed statements contained in a confidential report would not 
satisfy the requirement that a “proper showing of a reason” for the court's 
action must be made, Certsinly it must be conceded that if bail should be 
denied solely upon the basis of undisclosed information contained in a 
confidential report, there would be no proper showing of a reason for the 
denial, Yet if a confidential report may be used at all by this Court, that 
is, 1£ the Court's judgment may be based in part upon such a report, then 
logically the confidential and undisclosed material may be the sole basis 
for the Court's judgment, and bail may be denied upon the basis of alleged 
facts of which the appellants are entirely ignorant. 

We have assumed in this discussion that the presentence or proba- 


tion report will not be shown to the appellants, nor will they be advised of 


= bie 


its contents. This would be in accordance with the practice of the United 
States District Court for the District of Columbia, and consonant with this 
Court's suggestion that the report might be transmitted to it onder seal, 
Research discloses, however, that some courts do make probation or pre- 
sentence reports available to defendants and their counsel. Thus, in United 
States v. Crawley, 23 F.R.D. 215 (D.C. W.D.S.C., 1959), a presentence report 
was introduced in evidence at the hearing on the defendant's motion for an 
order admitting him to bail. In Klingstein v. United States, 217 F.2d 711 
(CCA 4, 1954), a presentence report of a probation officer was shown to 
counsel for the defendant at a hearing on a motion to withdraw a plea of 
nolo contendere and enter a plea of not guilty. On appeal from the denial 
of the motion, the Circuit Court of Appeals said: "Appellant dices an attack 
on the report, but we have examined it carefully and have had it made a part 
of the record on appeal, and we think the attack thoroughly unjustified." 
(Emphasis ours). In Pence v. United States, 219 F.2d 70 (CCA 10, 1955), it 
appeared that the presentence report was examined by counsel for the 
defendant before sentence was imposed, In People v. Adams, 379 Ill. 323, 
40 N.E. 2d 730 (1942), affidavits contradicting statements in a probation 
report were presented to a trial judge and were weighed by the Court of 
Appeals against the report. | 

We find also that there is authority for the proposition that 
notwithstanding the trial judge's complete discretion in the matter of 
sentence, the information developed by a presentence investigation should 
be disclosed to the defendant before sentence. Stephan v. United States, 
133 F.2d 87, 100, cert. den., 318 U.S. 781, rehearing denied, 319 U.S. 
783 (CCA 6, 1943); Smith v. United States, 223 F.2d 750 (CCA 5, 1955). 


We note further that in Williams v, New York, 337 U.S. 241 (1949), the 
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court emphasized (337 U.S. 244) that the trial judge in open court summar- 
ized the results of the presentence investigation and that "The accuracy 

of the statements made by the judge as to appellant's background and past 
practices wes not challenged by appellant or his counsel, nor was the judge 
asked to disregard any of them or to afford appellant a chance to refute or 
discredit any of them by cross-examination or otherwise." Similarly, in 
Blass: v. United States, 242 F.2d 313 (CCA 9, 1957), the district judge 


at the hearing on the defendant's motion for admission to bail appears to 


have summarized the information contained in the confidential probation 


report. 

There is controversy as to whether as a matter of policy the 
contents of a presentence report should be disclosed to defense counsel, 
In some states, disclosure is required by ecetece’ In other states, the 
court by statute is given authority to permit inspection of the presentence 


report by’ authorized persons, presumably including the defendant and his 


The Advisory Committee appointed by the Supreme Court to draft 
the Rules‘ of Criminal Procedure included in the draft recommended to the 


Court the following language: 


2/ See ALA, CODE tit. 42,§23 (1940); Obio Laws 1951, S.B. 306, GEN. CODE 
§ 11521-1. Om the subject generally, See Sharp, The Confidential Nature 
of Presentence Reports, published in the Catholic University of America 
Law Review, May 1955. Mr. Sharp was and still is Chief, Division of 
Probation, Administrative Office of the United States Courts. His 
article is of such value that for the information and convenience of 
this Court, a copy thereof is filed with this memorandum, In order 
that the Court may be fully advised as to the contents of presentence 
reports, we also file herewith a pamphlet entitled The Presentence 
Invest ion t, Publication No. 101 of the Probation Division, 
Administrative Office of the United States Courts. 


3/ Sharp, op. cit. supra, Note 2, at 131. 


Sb 


" ... After determination of the question of guilt, the 
[presentence] report shall be available, upon such condi- 
tions as the court may impose, to the attorneys for the 
parties and to such other persons or agencies having a 
legitimate interest therein as the court may designate." 


After considerable discussion, however, the Supreme Court omitted this 

4 i 
provision from the Rule as finally tecand epee! The Rule now provides 
(ule 32(c) (1)): 


"The probation service of the court shall make a 
presentence investigetion and report to the court before 
the imposition of sentence or the granting of probation 
unless the court otherwise directs. The report shall not 
be submitted to the court or its contents disclosed to. 
anyone unless the defendant has pleaded guilty or has been 
found guilty." 


It would seem that under Rule 32(c)(1), as promulgated: by the 
Supreme Court, the decision as to whether or not a presentence report 
should be disclosed to the parties rests in the sound discretion of the 
trial court. From the opinion and reasoning of the Supreme Court in 
Williams v. New York, 337 U.S. 241, however, it also seems rather clear 
that the court felt that the confidential nature of the presentence in- 
vestigation should be preserved. Thus, the Court said (337 U.S. 250): 


" se. We must recognize that most of the information now 
relied upon by judges to guide them in the intelligent 
imposition of sentences would be unavailable if informa- 
tion were restricted to that given in open court by 
witnesses subject to cross-examination. And the modern 
probation report draws on information concerning every 
aspect of a defendant's life. The type and extent of 
this information make totally impractical if not impos- 
sible open court testimony with cross-examination. Such 
& procedure could endlessly delay criminal administration 
in a retrial of collateral issues." 


As we have said, it is the practice of the United States District Court for 


the District of Columbia to treat presentence reports as confidential. 


4/ Sharp, op. cit. supra, Note 2, at 131-133. 


Sey ae 


A problem analogous to the one involved here has arisen in con- 
nection with the use of investigative reports of the Federal Bureau of 
Investigation at hearings under the Selective Service Act on claims by 
registrants for exemption from military service as conscientious objectors. 
The procedure followed in such cases, under regulations promulgated by the 
Department of Justice, is to furnish the registrant with a summary of the 
investigative reports, although he is not given access to the reports 
themselves. The regulations provide: 

"gec, 101.2 The Federal Bureau of Investigation reports 
which are made in these cases are confidential and are for 

the Hearing Officer's information and assistance in arriving 

at a conclusion regerding the character and good faith of the 

registrant's alleged conscientious objection. The Federal 

Bureau of Investigation report is not a part of the Selective 

Service System file of the registrant, and he should not be 

allowed to see it under any circumstances. 

"Sec, 101.3 Although the registrant is not allowed 

access to the Federal Bureau of Investigation reports a fair 

resume of the information contained therein shall be furnished 

the registrant. * * *" 
The Supreme Court has held that this procedure satisfies the requirements 
of due process, United States v. Nugent, 346 U.S. 1 (1953). On the other 
band, it has been held that failure to furnish a registrant with a fair 
summery of the adverse evidence in the investigative reports constitutes a 
denial of due process. Chernekoff v. United States, 219 F.2d 721 (CCA 9, 


1955). In that case, the Circuit Court of Appeals said (219 F.2d 723, 724): 


" woo His {registrant's} draft board file contained informa- 
tion of an eppsrent derogatory nature concerning his religious 
sincerity. The appellent never knew of this data being con- 
sidered and never had a chance to explain the same. 


kak 


“fhe fair hearing essential to meet minimum require- 
ments of any accepted notion of due process includes the 
opportunity to know of adverse evidence, and to be heard 
concerning its truth, relevancy and significance, Otherwise 


such a hearing is in violation of the "concept of ordered 

liberty’. ... Here, when the appellant introduced evidence 

at the hearing he was like a blind man striking at an in- 

visible foe." 

In conclusion, these amici curiae submit that the material con- 
tained in confidential presentence and probation reports should not be 
considered by this Court in passing upon a motion for bail and that, 
accordingly, the Court should not direct the District Court to transmit 
such material to this Court. In the alternative, we respectfully suggest 
that if the action of this Court in granting or denying bail is to be 


predicated in any way upon a presentence or probation report, then the 


report should be made available to the parties or they should at least 


be given a fair resume of its contents, 


Respectfully submitted, 


/s] Roger Robb 


Roger Robb 


s/ John L. Laske 
John L. Laskey 
Amici Curiae 


February 27, 1961 
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Court dated June 29, 1961, directing appellee to set forth and explain. 
its position with respect to the contention of appellants Brown and 
Bryant that the sentence imposed on them was illegal. 
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Those appellants were charged under the first count of the 


indictment only, which is as follows (excluding the overt acts): 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on April 28, 1960, Sworn in on 
May 3, 1960 
The United States of America) Criminal No. 552-60 
Ve Grand Jury Nos. 675-60 
674-60 
Joh T. Brown 654-60 
Harold Foster 
George C. Carter 
Sylvester Wallace 
Benjamin T. Thornton 
Charles J. Thronton 
Carlton Bryant 
Elisworth Hollman 


Violations: 18 U.S.C. 371 

26 U.S.C. 4705(a), 

4704(a) 

21 U.S.C. 17h 
(Conspiracy to commit offenses 
against the United States, Sale, 
possession and importation of 
narcotics) 


ue ad a a ea a a ee 


The Grand Jury charges: 


Commencing on or about November 7, 1959 and continuously 
to the date of the return of this indictment, within the 
District of Columbia, and at other places unknow to the 
Grand Jury, John T. Brown, George C. Carter, Benjamin T. 
Thornton, Charles J. Thornton, Carlton Bryant and Elsworth 
Hollman, the defendants herein, and Harold Foster, Sylvester 
Wallace and Cari A. Holmes named herein as co-conspirators 
but not as defendants, and divers other persons unimown to 
the Grand Jury, unlawfully, feloniously, wilfully and 
knowingly did combine, conspire, confederate and agree 

and with each other to commit offenses against the 
laws of the United States, and to defraud the United States, 
that is, in violation of Title 18, United States Code, Section 
1,035 Title 26, United States Code, Sections 4705(a), 4704(a), 
and Title-21, United States Code, Section 17h. 

It was a part of said conspiracy that said defendants 
and co-conspirators did use various telephonic and telegraphic 
communication facilities in violation of Title 18, United 
States Code, Section 1403. 


ee 


It was a part of said conspiracy that said defendants 
and co-conspirators did sell, barter, exchange and give 
away quantities of a narcotic drug, that is, heroin 
hydrochloride, not in pursuance of written orders, written 
for that purpose, as provided by law, in violation of Title 
26, United States Code, Section 4705(a). 

It was a part of said conspiracy that said dependants 
and co-conspirators purchased, sold, dispensed and 
distributed, not in the original stamped package, and not 
from the original stamped package, quantities of a narcotic 
drug, that is heroin hydrochloride, in violation of Title 
26, United States Code, Section 470;(a). 

It was a part of said conspiracy that said defendants 
and co-conspirators facilitated the concealment and sale 
of a narootic drug, that is, heroin hydrochloride, after 
said heroin hydrochloride had been imported, with the 
knowledge of said defendants and co-conspirators, into the 
United States contrary to law in violation of Title 21, 
United States Code, Section 174. 


The instructions of the trial judge included the following 


* * * 


‘Now, we come to the law as it applies to this case. 
The indictment is quite long and the Court deems it . 
unnecessary to read it to you because you will have it with 
you in your jury room. The defendants here are, or the 
defendants whose names have been given to you quite often 
are John T. Brown, George Carter, Benjamin T. Thornton, 
Charles J. Thornton, and Carlton Bryant. They have been 
charged by the grand jury with the crime of conspiracy which 
is contained in Count 1 of the Indictment. You will read 
that count and pay attention to what the Court has to say 
concerning conspiracy. 

The Conspiracy Statute 18 U.S. Code 371 reads as follows: 
If two or more persons conspire either to commit any offense 
against the United States or to defraud the United States 
or any agency thereof in any manner or for any purpose and 
one or more of such persons do any act to effect the object 
of the conspiracy each shall be punished by the penalty provided 
by the law. A conspiracy is a combination of two or'more 
persons by concerted action to accomplish some unlawful 
purpose or to accomplish a lawful purpose by unlawful means." 
(JA. 158-159) 


* * * 


%, eee It is not necessary for the Government here to 
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prove that all the means or methods set forth in the 
indictment were agreed upon to carry out the conspiracy 
or that all such means or methods were actually used or 
put into operation but it is necessary that the evidence 
establish to the satisfaction of the jury that one or 
more of the means or methods described in the indictment 
wes agreed upon to be used in an effort to effect or 
accomplish some object or purpose of the conspiracy as 
charged.” (J.A. 159-160) 


* * * 


ence as to the 
irst determine whether 
or not the Count 1 of the 
indictment. 


in the indictment and that the ac 
became members of the conspiracy at the inception of the 


charged, then the success or failure of the conspiracy to 
accomplish the common object or purpose is immaterial." 
(JeAs 161) 


* * * 


. - In order to establish the offense of conspiracy charged 
first count of this indictment, the evidence must show 
a reasonable doubt (1) that the conspiracy described 
about the time alleged; (2) 
and wilfully became a member of the 
conspiracy; (3) that one of the conspirators thereafter 
i committed at least one of the overt acts charged 


in the indictment at or about the time and place alleged; 
(4) that such overt act was committed in furtherance of 
of the conspiracy as charged. 
evidence beyond a reasonable doubt 
harged in the indictment has 
e of the conspiracy 


* You are instructed it is not necessary for the 
government in order to sustain its burden of proof as . 
to each defendant to show the execution of the conspiracy, 
to establish the fact that a conspiracy existed and that an 
overt act was committed pursuant thereto. The proof of 
conspiracy to violate the law and the commission of a single 
overt act by one of the conspirators is sufficient to sustain 
the charge. 

Nor is it necessary to show that each conspirator. 
performed an overt act but merely that the necessary 
agreement between the patties to a conspiracy be made out 
from the evidence and circumstances of the case. 

You are further instructed that a conspiracy may have 
for its object and purpose the violation of two or more 
criminal laws and still be merely one conspiracy. Nor does 
the fact the conspiracy to commit the offense or offenses 
continue over a period of time render it more than one 
charge of conspiracy. 

You are instructed as a matter of law, that should you 
find a conspiracy did exist in this case, and that a defendant 
entered into the conspiracy subsequent to its inception, you 
are instructed that you may then find him guilty of it and 


it is not necessary for him to know all the conspiracy or 
its members or to be cognizant of all of the ramifications 
of the illegal combination. It mst appear, however, that 
he knew of the existancé of the conspiracy and took some 
part in furthering it in order to justify a cmviction. 
(JA. 163) 


* * * 


"Section 14,03 Title 18 of the U.S. Code provides as 
follows: a) That whoever uses any commmication facility 
in committing, or in causing or facilitating the commission 
of, or attempting to commit an offense shall be punished 
as provided by the Statute. Each separate use of the 
communication facility shall be a separate offense under 
this Section: 

b) For the purpose of this section the term "communication 
facility” means any and all public and private instrumentalities 
used or useful in the transmission of writings, signs, 
signals, pictures or sound of all kinds by mail, telephone, 
wire, radio or other means of commmication. 

In addition to being charged in Count 1 of this | 

indictment with the crime of conspiracy, the defendants 
George Carter, Benjamin Thornton and Charles Thornton are 
each charged with certain violation of the law relating to 
the sale and possession and importation of narcotics. | 
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You will note that the defendants John T. Brown and 

i violation of the 

Count 1 of this 

7 (JeAe 165-166) 

The jury returned a verdict of guilty as charged" with 

respect to each defendant. 
In the body of the indictment, four statutes are cited —- 18 


U.S.C. $2403 (punishable by fine and two to five years imprisonment), 


26 USC yee (punishable under 26 U.S.C. 7237 (b) by fine and five 
1 


to twenty years imprisonment), 26 U.S.C. 4701(a) (punishable under 26 
U.S.C» 7237(a), by fine and two to ten years imprisonment, and 21 U.S.Co 
$174, (punishable by fine and five to twenty years imprisonment). 

The indictment also refers in the caption to 16 U.S.C. 3715 
the so-called “general conspiracy ee 

Appeliee understands count one of the indictment to charge 
one offense, namely, a conspiracy to violate the laws of the United States. 
Paragraphs 2, 3, 4 and 5 of the indictment, in which the phrase “said 
conspiracy” is repeated, compels the conclusion that only one offense 
is alleged. See also Rule 8(a) of the Federal Rules of Criminal Procedure, 


IS 


L/ ‘The penalties stated herein assume a first offense. It does not 
appear of record that appellants Brown and Bryant have been previously 
convicted of violation of the narcotics laws. 


2/ Henceforth, where the facts justify it, it will be the policy of 
the United States Attorney's Office to allege only violation of 26 U.S.C. 
§4705(a) and 21 U.S.C. §174, in those where, in addition to substantive 
offenses, a conspiracy also is alleged. Since these sections ‘both carry 
the meximm penalty, the problem presented by including statutes which 
carry a lesser penalty will be avoided. 


Bis 
requiring two or more offenses charged in the same indictment to be 
stated in separate counts. The trial judge apparently had the same 
understanding, because his charge to the jury repeatedly refers to 
a conspiracy” and “the conspiracy." 

If the four statutes referred to in the charging portion of 
the indictment defined substantive offenses only, sentence under count 
one of the indictment could only be imposed under the general conspiracy 
statute, 18 U.S.C. §371. However, those statutes not only define 
substantive offenses, but also each of them except 18 U.S.C. y1403 
outlaws conspiracies to commit the substantive offense. 7 

The indictment thus charged defendants with one ccesieeey: 
in violation of 18 U.S.C. (371, with mltiple objectives, namely, to 
commit those offenses against the United States which are prohibited 
by the four statutes cited in the indictment, or, in the alternative, 


the indictment charges one conspiracy to violate one or more of the 


three conspiracy statutes (26 U.S.C. §4705(a), 26 U.S.C. §4704(a) and 


21 U.S.C. $174) to which the indictment refers. 


The indictment could be construed to charge a conspiracy to violate 
each, 26 U.S.C. §4705(a), 26 USC. §4704(a) 5 and 21 U.S.C. $17. Since 
each of these statutes also interdicts conspiracy to commit the: substantive 
offenses they define, such an interpretation would make the indictment 
clearly duplicitous because three separate offenses would be charged 
in a single count. 


oss 


The first alternative reading of the indictment, while 


not 
legally defensible, is/mandatory. In United States v. Galgano, 281 


F.2d 908 (2d Cir. 1960), which involved facts substantially similar to 
those of this case, it was argued that reference in the indictment to 
18 U.S.C. 371 precluded sentencing under other statutes carrying heavier 
penalties which also were mentioned in the indictment. In rejecting 
this contention, the Court said, at pp. 910-911: 


Appellants* contention relative to 18 U.S.C. 3371 
rests upon the parenthetical citation of that section 
at the end of Count 14. ... We reject appellants’ 
argument that this citation precluded conviction under 
any other section. Tt is clear that when an indictment 

conduct which is violative of a particular statute 

the individual charged may be convicted under that statute 
even though the statute is not specified in the indictment. 
Rule 7(c) Federal Rules of Criminal Procedure; United States 
ve Kolodny, 2 Cire, 1945, 149 F.2d 210, 211. Count WY 
charges a conspiracy to violate 21 U.S.C.A. §§173, 17h. 
Such a conspiracy, if proven, constitutes in itself a 
violation of 21 U.S.CeA- $174. Similarly, Count 14 charges 
a conspiracy to violate 26 USC. §§ 4704(2), 4701, 4703, 
4724(c), and 4771(a); and such a conspiracy, if proven, 
constitutes a violation of 26 U.S.C. §7237(a). Accordingly, 
while the citation of 18 U.S.C. 3371 may have been either 
mistaken or duplicitous, it did not prevent conviction for 
conspiracy under 21 U.S.CeA. $174, or, for that matter, 
under 26 U.S.C. §7237(a). 


The second alternative reading of the indictment (i.e., that 
it charges one conspiracy in violation of one or more of the conspiracy 
statutes therein referred to) raises, in view of the general verdict 
returned by the jury, a question as to which of the statutes the jury 
found appellants to have violated. This question is made all the more 
pressing by the inclusion in the indictment of 18 U.S.C. §1403, which 
itself defines only a substantive offense and not a conspiracye 


fn almost identical question was presented in United States v. 


-9- 
Shackelford, 180 F. Supp. 857 (S.D.N-Y¥. 1957). There the court noted 
the different penalties imposed by the various statutes and also the 
differing consequences with respect to the availability of parole and 
otherwise. In deciding to impose sentence under the statute carrying 
the lesser penalty, the Court stated, at page 860: 
Ye cannot now ascertain upon which statute the . 

jury based their general verdict of guilty. Although 

the evidance in the case supports a conviction under’ 

both Jones-Miller Act and the Harrison Act, it is my 

opinion that a sentence under the former, pursuant to 

which a greater penalty is imposed, would be prejudicial 

to the defendant Shackelford despite his failure to 

object to the duplicity for trial. Accordingly, the 

said defendant shoul sentenced, in my opinion, under 

§174 of Title 21 of ¥he United States Code. 

Under the trial judgets charge to the jury, including the 
specific instructions that *{il]f wee ore of the overt acts charged 


was knowingly done by one of the conspirators in furtherance of some 


object or purpose of the conspiracy as charged, proof of the conspiracy 


offense charge (sic) is then complete...’ (J.A. 162} and “a conspiracy 
may have for its object and purpose the violation of two or more criminal 
laws and still be merely one conspiracy” (J.A. 163), and absent special 
verdicts as to count one, it is apvellee’s view that the trial judge 
would be justified in imposing sentence on appellants Brown and Bryant 
only under 18 U.S.C. §371, because this jury clearly could have found that 
appellants conspired to violate 18 U.S.C. $1403 but that they did not 
conspire to violate the other statutes cited in the indictment. 

Appellee is not unmindful of the holding in United States v. 
Galgano, supra. That case turned on the applicability of the general 
rule that objections to duplicitous indictments must be raised before 
trial or at the very least prior to the verdict. In affirming the 


judgment and imposition of sentence under the more, rather than the less, 
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severe statute, the Court said, at pe 911, that *[w]e hold that 
appellants have waived any objection to any duplicity in the indictment. 


Therefore, we do not reach the question of whether count 1, was in fact 


duplicitous." In this case, the objection was not waived. It was 


specifically raised before the commencement of the charge (J.A- 150- 

153) and again before sentence was imposed (JA» 175-176). The Galgano 

case, therefore, is distinguishable. 
: violate 18 

Appellee has considered the argument that any conspiracy to / 

UeS.Ce €1403 (“Whoever uses any commmication facility in committing «+ 

or in attempting to conmit .-. any act constituting oc. 2 conspiracy 

to commit an offense the penalty for which is provided in — ce. 

(21 U.S.C. Sece 174,) «.-) necessarily also constitutes a violation of 

21 U.S.C. Sece 17h (ithoever fraudulently or knowingly imperts .-. any 

narcotic drug into the United States .. contrary to law ee. or receives, 

conceals, buys, selis .«- any such narcotic drug eee OF conspires to 

commit any of such acts in violation of the laws of the United States, 

shall be imprisoned not less than five or more than twenty years --.") 

(emphasis supplied), and that imposition of sentence under 18 U.S.C. 

§174 rather than 18 U.S.C. §U,03 is justified. If tenable, it would 

seem to disregard the plain intent of Congress in providing a separate 

penalty for use of commmications facilities in 16 U.S.C. y4,03, and, 

in any event, the argument could not be justified under the charge of 

the trial judge to the jury, which specifically invited the attention 


of the jury to 18 U.S.C. $1403. 
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For the foregoing reasons, it is appellee's position that 
appellants Brown and Bryant could only have been validly sentenced 


under 18 U.S.C. §371: following the rationale of United States v. 


Shackelford, supra. 
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